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Law as a system of rules promulgated for social function is one of the most crucial 

elements in promoting social order. Law generally sets frameworks for regulation of 

various and almost all levels of interaction between members of a society, and inter-

alia, legal creations such as juristic persons. The functions of law are elementary in 

answering what law can do to promote social cohesion. This study evaluates the role 

of law in promoting social cohesion in the post-apartheid context under the 

constitutional dispensation in South Africa. The study makes an inquiry into the 

functions of law as well as its objectives in relation to promoting and advancing social 

cohesion in a society split by racial divisions, nationality differences, tribal diversity, 

and numerous rights of various kinds as well as political differences. The study utilises 

an empirical methodology as the primary methodology of gathering information by way 

of direct participation of community members. This methodology was instrumental in 

exploring empirical questions and gaps of law and underlying legal concepts. The 

responses of participants inform the major findings of this study that there is a 

relationship between the legal order and the social order based on mannerism of 

adoption, implementation and social calibration of laws. These laws however must be 

directed at reflecting the common values of people so as to facilitate the attainment of 

social cohesion. The findings of the study generate insights on the instrumentality, 

limitations and role of law in promoting social cohesion in the post-apartheid context 

of South Africa. 

 

Keywords: South Africa, social cohesion, legal order, law, post-apartheid, and social 

order. 

 

 

 

 

 

 

Table of Contents 



iv 
 

Declaration ......................................................................................................................... i 

Acknowledgement ..............................................................................................................ii 

Abstract ..............................................................................................................................ii 

CHAPTER ONE ................................................................................................................ 1 

INTRODUCTION ............................................................................................................... 1 

1.1. Background to the study ................................................................................................. 1 

1.2. Statement of the problem ............................................................................................... 5 

1.3. Aims and objectives of the study .................................................................................... 6 

1.3.1. Broad Aim ................................................................................................................ 6 

1.3.2. Specific objectives ................................................................................................... 7 

1.4. Research questions ....................................................................................................... 7 

1.5. Hypothesis ..................................................................................................................... 7 

1.6. Preliminary literature review ........................................................................................... 8 

1.7. Research methodology ................................................................................................ 18 

1.8. Data collection and Analysis ........................................................................................ 19 

1.8.1 Sampling ................................................................................................................ 21 

1.8.2. Research design .................................................................................................... 23 

1.8.3. Data analysis to find meaning ................................................................................ 23 

1.9. Ethical issues ............................................................................................................... 24 

1.10. Definition of key concepts .......................................................................................... 24 

1.11. Overview of chapters.................................................................................................. 26 

1.12. BUDGET ESTIMATION ............................................................................................. 28 

CHAPTER TWO .............................................................................................................. 29 

THE CONCEPT OF SOCIAL COHESION ....................................................................... 29 

2.1 Introduction ................................................................................................................... 29 

2.2. The concept of social cohesion .................................................................................... 29 

2.2.1. Social cohesion as an academic concept in the social sciences ............................ 31 

2.2.2. Social cohesion as a concept for policy makers ..................................................... 36 

2.3. Common elements in academic and policymakers’ perspectives of the nature of social 

cohesion ............................................................................................................................. 40 

2.3.1. Cohesion as self-willingness to cooperate among diverse groups in a society ....... 41 

2.3.2. Shared values and sense of belonging .................................................................. 42 

2.3.3. Togetherness, tolerance and harmony................................................................... 43 

2.3.4. Accepting diversity and legitimacy ......................................................................... 44 

2.4. The constitution informed concept of social cohesion in South Africa ........................... 46 

2.5. Conclusion ................................................................................................................... 48 



v 
 

CHAPTER THREE .......................................................................................................... 49 

THE LAW AS AN INSTRUMENT OF SOCIAL COHESION IN APARTHEID AND POST-

APARTHEID CONTEXTS ................................................................................................ 50 

3.1. Introduction .................................................................................................................. 50 

3.2. Background on law as a social tool .............................................................................. 50 

3.2.1. Theoretical classifications of law and its social function ......................................... 52 

3.2.1.1. Natural legal philosophy .................................................................................. 52 

3.2.1.2. Positive legal philosophy ................................................................................. 54 

3.2.1.3. Legal realism ................................................................................................... 55 

3.2.2. Jurisprudential conception of social functions of law .............................................. 57 

3.3. The Apartheid governance, laws and impact on social cohesion .................................. 59 

3.3.1. The Population Registration Act 30 of 1950 ........................................................... 61 

3.3.2. Prohibition of Mixed Marriages Act 55 of 1949 ....................................................... 61 

3.3.3. Bantu Homelands Citizenship Act (National States Citizenship Act) 26 of 1970 ..... 62 

3.3.4. Reservation of Separate Amenities Act 49 of 1953 ................................................ 63 

3.3.5. Group Areas Act 41 of 1950 .................................................................................. 64 

3.3.6. Native Laws Amendment Act 54 of 1952 ............................................................... 65 

3.3.7. Black (Native) Laws Amendment Act 54 of 1952 ................................................... 65 

3.4. The overall impact of apartheid laws in fostering social order of rigid exclusions and 

racial separation .................................................................................................................. 66 

3.5. Social cohesion in post-apartheid South Africa ............................................................ 68 

3.5.1. Economic indicators ............................................................................................... 69 

3.5.2. Social indicators .................................................................................................... 71 

3.5.3. Political and governance indicators ........................................................................ 72 

3.6. South Africa’s transformative constitution as supreme law that can promote social 

cohesion in post-apartheid era ............................................................................................ 73 

3.7. The right to equality as underlying law for promoting inclusive social cohesion in post-

apartheid South Africa ......................................................................................................... 75 

3.7.1. Concept of the right to equality .............................................................................. 76 

3.7.2. Formal and Substantive approach to equality ........................................................ 77 

3.7.3. Endemic nature and function of equality on a practical approach to promoting social 

cohesion .......................................................................................................................... 80 

3.7.4. Functional applicability and realisation of the right to equality in promoting social 

cohesion through section 8 of the constitution ................................................................. 82 

3.8. Adjudication, interpretation and application of the right to equality in political, economic 

and social spheres to eradicate inequalities and redress social order ................................. 83 

3.8.1. Case of MEC for Education KwaZulu-Natal and Others v Pillay ............................. 84 



vi 
 

3.8.2. Du Toit & Another v Minister of Welfare and Population Development & Others .... 85 

3.8.3. National Coalition for Gay and Lesbian Equality v Minister of Justice & Others ..... 86 

3.8.4. Jordan & Other v S ................................................................................................ 88 

3.9. Chapter conclusion ...................................................................................................... 90 

CHAPTER FOUR ............................................................................................................ 91 

DATA PRESENTATION, INTERPRETATION AND ANALYSIS ....................................... 91 

4.1. Introduction .................................................................................................................. 91 

4.2. Background on data collection ..................................................................................... 92 

4.2.1. Table of Biographical information of the participants .............................................. 93 

4.2.2. Data analysis ......................................................................................................... 94 

4.3. Presentation of results.................................................................................................. 94 

4.3.1. Table of themes and subthemes ............................................................................ 95 

4.3.2. Narrative presentation of responses ................................................................... 97 

Theme two: Utility of law in fostering social cohesion .................................................... 102 

4.4. Data analysis, interpretation and findings ............................................................... 112 

4.4.1. Theme One: Perceptions and practical implications of Diversity .......................... 112 

4.4.2. Theme two: Utility of law in fostering social cohesion ........................................... 118 

4.4.3. Theme three: Functionality of the legal standard of Equality and the cultural/social 

norm of ubuntu .............................................................................................................. 123 

4.4.5. Theme four: Society’s perceptions of what ought to be done to promote social 

cohesion ........................................................................................................................ 128 

4.5. Chapter Conclusion .................................................................................................... 129 

CHAPTER FIVE ............................................................................................................ 130 

CONCLUSION AND RECOMMENDATIONS ................................................................ 130 

5.1. Introduction ................................................................................................................ 130 

5.2. Overview of the study ................................................................................................. 131 

5.3. Major study findings ................................................................................................... 132 

5.3.1. Theme One: Perceptions and practical implications of Diversity .......................... 132 

5.3.2. Theme two: Utility of law in fostering cohesion ..................................................... 133 

5.3.3. Theme three: Functionality of the legal standard of Equality and the cultural/social 

norm of ubuntu .............................................................................................................. 133 

5.3.4. Theme four: Society’s perceptions of what ought to be done to promote social 

cohesion ........................................................................................................................ 134 

5.4. Recommendations ..................................................................................................... 134 

5.4.1. Theme One: Perceptions and practical implications of Diversity .......................... 134 

5.4.2. Theme two: Utility of law in fostering cohesion ..................................................... 135 



vii 
 

5.4.3. Theme three: Functionality of the legal standard of Equality and the cultural/social 

norm of ubuntu .............................................................................................................. 135 

5.4.4. Theme four: Society’s perceptions of what ought to be done to promote social 

cohesion ........................................................................................................................ 135 

5.5. Limitations of the study............................................................................................... 135 

5.6. Recommendations for future studies .......................................................................... 136 

5.7. Conclusion ................................................................................................................. 136 

7. Bibliography ............................................................................................................... 137 

Appendices ................................................................................................................... 149 

 

 

 

 



1 
 

     CHAPTER ONE 

     INTRODUCTION 

1.1. Background to the study 

In the legal world it is common knowledge that each law is broadly categorised by way 

of giving reference to the exact issue which the particular law seeks to address. The 

enactment of law is a process in which the lawmaker aims to address a certain issue 

or problem. In this process, the prescribed functions of the law are the main guidance 

in the conception of a certain legal framework or statute. 

It is almost three decades in South Africa after the dismantling of the apartheid 

governance and legal system. The apartheid system of governance was highly 

instrumental in dismantling social cohesion amongst diverse races, cultures, 

nationalities, tribes and age groups in South Africa. Law was utilised to impose a 

certain type of social order in the apartheid era mainly characterised by racial 

exclusion and bias. However, the 1994 democracy is the result of a series of needs 

and promises to redress injustices of apartheid rule. Amongst the needs and promises 

was the need to interweave the broken social ties, which became the embodiment of 

the term, “the rainbow nation.”1 The current social cohesion status in South Africa has 

left some in a nostalgic state where they reminisce about the sociability networks of 

the apartheid era wherein majority of people where united as one society, in resistance 

of the minority apartheid system of governance.2 The changes in the dynamics of 

society have left many communities scarred by competitiveness and battered relations 

between the people whereas before 1994 people were unified in ideals and desires of 

a common goal, to dismantle apartheid. 

The post-apartheid era has seen increasing calls for the restoration of the glue that 

holds the bonds of society together, for instance the way ubuntu alone ostensibly held 

society together before ideals embodied in the 1996 constitution.3 This idealism has 

also been expressed as the need to resurrect a social domain torn apart by past 

repression and the rapidly growing contemporary changes. Social cohesion, in line 

 
1M Nowok & A R Luca Post-apartheid South Africa: the first ten years (2006) vii. 
2J Dlamini Native nostalgia (2009) 9. 
3C Smith ‘Seeking the glue that can help us grow together: City press’ (2017) retrieved from https://city-
press.news24.com/Voices/seeking-the-glue-that-can-help-us-grow-together-20171216 (accessed on 
20/05/18). 
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with provisions of the constitution and those of the National Development Plan, has 

the potential to enhance productivity and support economic growth by addressing 

costs that come with mistrust and conflicts in a diverse society like South Africa.4 

In the South African context, the constitution is the supreme law of the land such that 

any other law that is inconsistent with the provisions of the constitution is invalid.5 On 

this premise, it becomes apparent that all the provisions of the constitution are the 

cornerstones of the enactment and validated application of any other law or legal 

framework in South Africa. In that regard, scholars like Goldstone view the South 

African Constitution as the object of existence of the Republic since it mandates the 

lawmakers to push the idea of cohesion through the application of law.6 This shows 

that law plays a role in most interactions and issues arising from the societal webs 

formed out of the constitutional guarantees. 

The global community applauded the realisation of democracy in post-apartheid South 

Africa. However, this democracy came with its own set of social problems and 

challenges. In illustration, fast-paced changes in infrastructure came with serious 

overcrowding in townships and the creation of informal settlements that have become 

breeding ground for some suffocating forms of socialisation.7 These new forms of 

social relations are material in explaining the decline in social cohesion. For instance, 

the new forms of social relations have directly facilitated the increase of other related 

societal problems such as crime, mostly in overcrowded places where there is no 

privacy and very little respect or conformity to differences in culture, nationality or race. 

South Africa has, in recent times been increasingly referred to as “lawless,” indirectly 

indicating the expected role and importance of law in promoting social cohesion. This 

usually materialises after the occurrence of racism and xenophobic attacks or vigilante 

justice as a form of community action carried out by communities functioning and 

facilitated under the new forms of social relations. These manifestations are 

sometimes described as “South Africa is lawless”, which is a term that has become 

overused in cases where the lack of social cohesion is in question. In illustration, a 

 
4 Smith ‘same as above’. 
5 Sec 9 of the Constitution of the Republic of South Africa, 1996. 
6 R Goldstone The South African Bill of Rights (1997). 
7  V Barolsky ‘Democracy, Governance and service delivery programme’ (2015) Human Sciences 
Research Council 1-143. 
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reputable media source published that, “most violent so-called service delivery 

protests, rampant crime, vandalism and destruction of colonial statues and 

monuments and the xenophobia attacks is testimony or the epitome of the 

‘lawlessness’ perpetuated at the ‘top’ and now emulated at the ‘bottom.”8 This in turn 

shows how, ‘lawlessness’, as a word used in singular and in phrases, has become a 

tagline used to describe the state of breakdown of social cohesiveness. In light of this, 

this study looks at how one side is of the same narrative is potentially negative while 

the other is positive, however, society feels the negative effect of gaps in law and 

enforcement more than the positives. In this regard, the study acknowledges that law 

is instrumental in making apparent social changes, simply by looking at how law 

served as an instrument for extreme social changes in the apartheid regime. The 

constitutional era has attributed to the formation of some legal developments aimed at 

eradicating barricades to cohesion such as section 9 rights to equality of the 1996 

constitution.9 

This inquiry aims to investigate what law can do in this contemporary context where, 

unlike in the apartheid era people unified in a socially structured manner to fight 

against the apartheid regime. However, in the post-apartheid era law has been 

material in dispensing various rights such as freedom, dignity and equality. These 

various rights have been the key to unlocking most of the prominent and dangerous 

avenues such as contesting the generational hierarchies such as how people 

disregard the dispensing of punishment.10 

The current lack of stability in South Africa is arguably the best empirical evidence 

available to show the lack of social cohesion. This is evident by the imminent lack of 

trust, rising disparities, inequalities and most importantly, the marginalisation of 

members and certain groups in the society including foreign nationals. All of the 

abovementioned factors, have were described by Emile Durkheim as the most 

 
8 News 24 ‘South Africa is rendered lawless and ungovernable’ (2015. Retrieved From: 
https://www.news24.com/MyNews24/SA-is-rendered-lawless-and-ungovernable-20150418 (accessed 
21 May 2018).   
9 Sec 9 of the Constitution of the Republic of South Africa of 1996. 
10 Dlamini ‘n 2 above’. 
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essential features of a cohesive society, however in this case, these elements are 

missing in the South African society in the post-apartheid context.11 

The constitution lays the most ascertainable grounds for legislatures to implement 

measures aimed at promoting cohesion by way of inclusion of chapter 2 in the 

constitution, which comprises of the Bill of Rights. Section 8 and 9 in particular seem 

to be more profound in giving the legislature directives on applicability and standards 

for facilitating social domains. In illustration is an excerpt from section 8 of the 

constitution: Application12 

1. The Bill of Rights applies to all law, and binds the legislature, the executive, the 
judiciary and all organs of state.  

2. A provision of the Bill of Rights binds a natural or a juristic person if, and to the extent 
that, it is applicable, taking into account the nature of the right and the nature of any 
duty imposed by the right.  

3. When applying a provision of the Bill of Rights to a natural or juristic person in terms 
of subsection (2), a court  

 In order to give effect to a right in the Bill, must apply, or if necessary develop, the 
common law to the extent that legislation does not give effect to that right; and May 
develop rules of common law to limit the right, provided that the limitation is in 
accordance with section 36(1).  

A juristic person is entitled to the rights in the Bill of Rights to the extent required by 
the nature of the rights and the nature of that juristic person.  

This excerpt clearly shows that the Constitutional Assembly has already laid the 

ground for what law can do in addressing interactions of people at different levels of 

social relations or between citizens as well as between citizens and the state. With this 

notion in mind there surely is an answer to what law can do to address the issues of 

social cohesion which renders the two and half decades of democracy being 

nicknamed lawless.13 

In this regard, an excerpt of section 9 of the constitution has also been included herein 

in order to give an insight on how the constitution touched lightly on redressing and 

restoring societal bonds in the form of equality:  Equality14 

 
11J McLeod & K Von Treuer ‘Towards a cohesive theory of cohesion’ (2013) 3 (12) International Journal 
of Business and Social Research 1. 
12 Sec 8, the Constitution of South Africa of 1996. 
13 News 24 ‘n 8 above’. 
14 Sec 9 ‘n 5 above’. 
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1. Everyone is equal before the law and has the right to equal protection and benefit 
of the law.  

2. Equality includes the full and equal enjoyment of all rights and freedoms. To promote 
the achievement of equality, legislative and other measures designed to protect or 
advance persons or categories of persons, disadvantaged by unfair discrimination may 
be taken.  

3. The state may not unfairly discriminate directly or indirectly against anyone on one 
or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or 
social origin, colour, sexual orientation, age, disability, religion, conscience, belief, 
culture, language and birth.  

4. No person may unfairly discriminate directly or indirectly against anyone on one or 
more grounds in terms of subsection (3). National legislation must be enacted to 
prevent or prohibit unfair discrimination.  

5. Discrimination on one or more of the grounds listed in subsection (3) is unfair unless 
it is established that the discrimination is fair.  

The issues addressed in section 9 are similar to those that serve as aggravating 

factors in dismantling social cohesion in South Africa. The above-cited provisions 

provide insight on grounds forbidden by the constitution as grounds for relating to or 

treating another person in a discriminatory or unequal manner. These provisions serve 

as the guide for the progressive realisation of social cohesion. 

In light of the above background, this study looks at the issues addressed by the 

constitution as the highest law of the land. In ascertaining the role of the law in 

promoting social cohesion in post-apartheid South Africa, the researcher looks at the 

constitutional obligations of the judiciary and legislature in their capacity to make, 

develop, reform, interpret and apply the law. In this study, these obligations are 

suggestive of stimulating the attainment of social cohesion in “the rainbow nation” 

through the promulgation of laws that fulfil social functions of law, which in turn will aid 

in the attainment of social cohesion. Apart from regular summits and calls for social 

cohesion by the Ministry of Culture and the national development plans imposed, it 

has been quite unclear whether the judiciary and legislature have fulfilled the 

obligations to utilise law as a transformative tool for social cohesion. 

1.2. Statement of the problem 

In the transition from apartheid to democracy, in a society marred by differences, 

ranging from race, nationality, culture and orientations, law has been instrumental in 

both the apartheid and post-apartheid era. The constitution, as the new supreme legal 

instrument provides for rights and their application, as enshrined in the Bill of Rights 
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in chapter two of the constitution. It is however, unfortunate that in spite of all these 

attempts, the constitution standing as the fountain for the lawmaker and judicial 

officers to forge, develop, reform and apply law to promote orderly and peaceful 

coexistence of diversity in society, little has been done in this regard as evidenced by 

unending restlessness in South African communities. Cohesive social structures have 

become dismantled and dysfunctional in the absence of legal frameworks to follow up 

the new dispensation of various rights and freedoms. Most indicators and causes 

attributed to the decline of social cohesion in the face of such a powerful constitution, 

include factors such as political, social, economic and cultural differences, inequalities 

and deficient laws. The problem addressed in this regard pertains to what and how the 

law can promote social cohesion in the post-apartheid era. Since social cohesion 

became part of the National Development Plan agenda, there are annual report or 

reports on shocking increase in the numbers of discrimination cases based on race, 

nationality, culture, gender, disability, beliefs, yet the constitution has already 

addressed these issues under protected fundamental rights. In light of the 

aforementioned, questions arise on what the law can do, on the functions of law and 

most importantly, how law can promote social cohesion. The problem becomes more 

interesting when comparing the margins of differences in the apartheid era and the 

democracy era in terms of social cohesion. With the objectives of the constitution 

clearly indicating the need to redress past injustices of apartheid law, it becomes 

apparent that law has been instrumental during apartheid in the formation of a certain 

social order and social structures and influences the social order and structures in the 

current democratic era as well. Law was at the core of subjugating social structures in 

the apartheid era and influencing the pattern of social relations in South Africa. Hence, 

the need to inquire and address what law can do to promote social cohesion in post-

apartheid South Africa. 

1.3. Aims and objectives of the study 

1.3.1. Broad Aim 

To examine how law can contribute in promoting social cohesion in post-apartheid 

South Africa constitutional dispensation. 
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1.3.2. Specific objectives 

In achieving the aim of this study, the following objectives are also pursued: 

• To assess the impact of Apartheid legislation on social cohesion in South Africa, 

• Examining the current state of social cohesion in South Africa under the 

transformative constitution, 

• To assess levels of progress if any, by examining existing legislation/policies 

relating to social cohesion in South Africa and their shortcomings and, 

• To examine the impact of sections 8 and 9 of the 1996 constitution on efforts to 

build social cohesion in South Africa.  

1.4. Research questions 

The questions addressed in this research are as follows: 

• What roles and functions can be an outcome of the law in the promotion of 

social cohesion in post-apartheid South Africa?  

• How is law applicable in the promotion of social cohesion in post-apartheid 

South Africa under the transformative Constitutionalism concept? 

• What are the main constraints on attaining the envisioned social cohesion of 

the 1994 democracy ideal? 

1.5. Hypothesis 

The study is based on the hypothesis that law can be instrumental in promoting social 

cohesion in post-apartheid South Africa. This is from the fact that the Republic shifted 

from a regime of repressive laws whose effect created a negative oriented social order, 

to new regime of democracy and rights, however law’s impact on social cohesion 

levels was evident in apartheid era and is still evident in post-apartheid era. 

Furthermore, law as a vital aspect is expected to play a social function such as 

maintaining social order, social relations, which are all stimulants of a cohesive 

society. Can the law be instrumental in promoting social cohesion in contemporary 

post-apartheid South Africa similar to the instrumentality of law during the apartheid 

era in imposing a certain social order of racial divisions and exclusions? This 

hypothesis is further affirmed and informed by reasoning from the case of 
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Soobramoney v Minister of Health, KwaZulu-Natal;15 the Constitutional Court held that 

societal transformation is the primary objective of the new constitutional order. This 

falls in line with Kelsen’s viewpoint of a Grundnorm, which serves as the basic norm 

from which laws are made.16 

1.6. Preliminary literature review 

The interpretation of rights envisaged in the constitution is successful by looking at the 

underlying principles of the constitution, which are, freedom, equality and dignity. 

These are paramount in showing how South Africa has gone through a radical 

transition from a period of repression wherein parliamentary sovereignty was the 

dominant feature unlike the constitutional post-apartheid era. The constitutional 

democracy has committed itself to creating a society driven by democratic values, 

social justice and fundamental human rights.17 In this regard, The Council for the 

Advancement of the South African Constitution advances that the constitution lays 

ground for the provisions of a detailed framework for social and economic 

transformation of South Africa, which must take into account the effects of apartheid 

while promoting deliberate, participatory and inclusive democracy.18 These provisions 

would therefore require protection and advancement. This vision relates with the 

concept of social cohesion as it directly aims to establish a cohesive society where all 

persons are equal, have dignity and freedom. This is evident in constitutional 

disbursement of rights that prescribe for the equality of all persons. 

In light of the above-mentioned, it is an important task to look at how the status of 

social cohesion has reached such levels of dysfunctionality without redress and 

intervention measures. The constitution lays grounds for the legislature to conceive 

frameworks that advance, realise and protect the idea of cohesiveness. Gumede 

submits that the public policies and legislative transformations implemented since the 

period of conception of the South African democracy are deliberate attempts to 

broaden the concept of liberty, human development and socio-economic justice.19 

 
15 Soobramoney v Minister of Health KwaZulu-Natal 1998 1 SA 765 (CC), 1997 12 BCLR 1696 (CC). 
16 H Kelsen General Theory of Law and State (1949) Republished (2005). 
17 Basic provisions of the Constitution retrieved from:  
http://www.justice.gov.za/legislation/constitution/basicprov.html (accessed 21 May 2018). 
18 Council for the Advancement of the South African Constitution. 
19 V Gumede ‘Social and economic inclusion in post-apartheid South Africa: From Inequality to inclusive 
Growth’ poverty and inequality (2011) 4 Transformation Audit 88. 
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This is a clear depiction of how law is pertinent to redressing the effects of the 

apartheid regime. In this regard, law finds its basis in the Grundnorm. Kelsen has 

expressed in the pure law theory that the Grundnorm is the basic norm, which is the 

underlying basis for law.20   In the current context, the South African constitution 

suffices as the Grundnorm and any law inconsistent with it is invalid. 

The topic of social cohesion attracts most international governance institutions, states 

and policymakers due to the increase in divisions and societal breakdowns stemming 

from economic inequalities and downturns, tensions resulting from ever-increasing 

migration as well as ethnic and cultural conflicts.21 Jenson asserts that the social fabric 

is frayed due to the increase in mounting differences between groups of people from 

different socio-economic groups who at times worry about cultural insecurity and are 

nostalgic about the old apartheid regime. 22  The increase in socio-economic 

inequalities and cultural differences results in a significant reduction in tolerance and 

compassion, which are closely relatable factors to the situation prevalent in post-

apartheid South Africa.23 

Burns describes the legislature in South Africa to have deepened their focus on social 

cohesion due to an increase in inequality, increasing unemployment rates and mostly 

the issue of racial inequalities.24 Burns shows that only a very small number of people 

would oppose the conclusion that South Africa is a deeply divided society in need of 

the promotion of social cohesion.25 

Pillay presents a resourceful database on how South Africa has become fragile due to 

changes in the post-apartheid context, which makes this study objectively driven 

towards an answer on whether law can promote social cohesion in the post-apartheid 

context. Pillay argues that community practices in the post-apartheid context show 

more of an increase in fragmentation rather than unification.26  The way in which 

 
20 H Kelsen ‘n 16 above’ 5-10. 
21J Burns et al ‘Defining social cohesion’ (2018) 216 South African Labour and Development Research 
Unit UCT 1-17. 
22  J Jenson ‘Mapping Social Cohesion: The State of Canadian Research’ (1998) Canada Policy 
Research Network Study No F/03 Available at: http://cprn.org/documents/15723_en.pdf (accessed 28 
May 2018) 
23 Burns ‘n 21 above’ 1. 
24 Burns ‘same as above’1. 
25 Burns ‘same as above’ 1. 
26 S Pillay ‘Crime, community and the Governance of violence in post-apartheid South Africa’ (2008) 35 
(2) South African Journal of Political studies Politikon 141. 
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people cohere and relate is less positive and neither inclusive; there is rather an 

apparent increase in parochial forms of cohesion wherein people define themselves 

in defensive relation to other people.27 This supposition presents a different challenge 

in dealing with the role of law in promoting social cohesion in post-apartheid South 

Africa, since the fragmentation is stemming from within the community itself. In 

illustration, the social forms where people are defensive for their own benefit in relation 

to others based on prejudice stemming from differences in nationality, race, age, 

disability, social status, gender, culture and beliefs. These are grounds of interaction 

already highlighted in section 9 of the constitution, yet it becomes a matter of what the 

courts can do only in instances where a person reports an issue of being a victim 

rather than what the law has already promised to do and how to deter such issues by 

stimulating social cohesion. 

In this regard, the South African government has reduced efforts to promote 

reconciliation through the national policy agenda, but has instead turned its focus to 

social cohesion by using various mechanisms of intervention and initiatives.28 For 

instance the National Strategy for Developing Inclusive and a Cohesive South African 

Society provide medium term strategic gaols set for 2014 and long term millennium 

goals set for attainment 2030.29 This document of plan sets out some objectives and 

indicators of social cohesion. The key objectives are to halve poverty before 2030, 

ensuring equitable distribution and access to benefits of economic growth, nation 

building towards a society free of all forms of racism, sexism, tribalism and xenophobia 

as well as improving citizenry safety through addressing and eradicating crime and 

corruption.30 In addition to the National Development plan by the Ministry of Art and 

Culture mandate, policymakers are under constitutional mandate to stimulate a 

cohesive society as part of redressing past injustices and in recent times, for its proven 

advantages. Cuellar points out that a cohesive society produces far more stable 

democracies and better forms of civic participation.31 The notion by Cuellar is relevant 

to South Africa because of the criticism directed at South Africa’s democracy for not 

 
27 Same as above. 
28 Burns ‘n 21 above’ 1. 
29 National Strategy for Developing Inclusive and a Cohesive South African Society ‘creating a caring 
and proud society’ Ministry of Arts and Culture. 
30 Same as above  23.  
31 R Cuellar ‘Social Cohesion and Democracy’ (2009) International IDEA, Available at: 
http://www.idea.int/resources/analysis/loader.cfm?csmodule=security/getfile&pageid=38089 
(accessed 21 May 2018). 

http://www.idea.int/resources/analysis/loader.cfm?csmodule=security/getfile&pageid=38089
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being as inclusive. Easterly points out that, issues such as increased productivity, 

growth and a guarantee for a solid economic boost are easily achievable in a cohesive 

society.32 

Pervaiz also affirms that social cohesion is visible through an increase or development 

in the quality of life for citizens, for instance a cohesive society is more liveable and 

sustainable for the citizens.33 With this notion in mind, South African policymakers feel 

the obligation to reform policies that regulate and govern social relations since the 

social breakdown has become more and more apparent through incidents of rising 

xenophobic attacks on foreign nationals, issues premised on racial differences and 

socio-economic inequalities. Dheret submits that a cohesive society improves in 

inclusivity and tolerance for diversity and multiculturalism.34These aspects have also 

been lacking in South Africa as evidenced by the social fragmentations based on tribal 

and cultural diversity, and the exclusion of certain people of a certain social or 

economic standing, nationality or race from participation in economic or social 

interactions. The absence of the abovementioned aspects is a clear indication of the 

absence of social cohesion in South Africa. This has prompted this study in order to 

investigate how law can help to promote social cohesion in post-apartheid South 

Africa. 

Looking at the prompts of this research, South Africa has received calls to commit to 

the principle of social cohesion, particularly because of xenophobia and racism, which 

are incidents that keep resurfacing on the national radar. In illustration, stronger 

conflict management and dispute resolution are among some of the key indicators of 

social cohesion in a society. A cohesive society is therefore categorised as one that 

does not grapple with conflict management and resolution. In the South African 

context, these issues have become more and more absent. South Africa has had 

increased rates in violence, violent protests, political divisions, which it has 

increasingly found hard to resolve and manage every time there is such an issue. 

 
32 W Easterly & Woolcock ‘M Social Cohesion, Institutions and Growth’ (2009) The Centre for Global 
Development 10-11. 
33 Z Pervaiz & I van Staveren ‘Diversity, Inclusiveness and Social Cohesion’ (2013) Institute of Social 
Studies  5. 
34 C Dhéret ‘Fostering social cohesion: the missing link in the EU’s exit strategy from the crisis’ (2015) 
European Policy Centre Available at:  
http://www.epc.eu/documents/uploads/pub_5459_fostering_social_cohesion.pdf (accessed 21 May 
2018). 

http://www.epc.eu/documents/uploads/pub_5459_fostering_social_cohesion.pdf
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These elements have not only increased the dismantling of social relations, but have 

been a result and an indicator of the absence of social cohesion.  

These incidents are mere indicators of lack of harmony in the society erupting 

throughout the country and at all levels of interaction mostly because of prejudice and 

bigotry, even at universities where future leaders are groomed. A social cohesion 

summit held in 2012 necessitated by the need to address and find ways to address 

the horrendous fragmentation of societal relations, showed the unceasing attacks on 

foreign nationals, as well as the baffling reality of the prevalence of racism in what  is 

supposed to be the rainbow nation.35 

Due to an increase in xenophobic and race-based attacks, 2014 and 2016 came with 

more social cohesion summits and the national development plan board partaking in 

drafting initiatives on how to address the issues. In this whirlwind the Ministry of Arts 

and Culture published a statement saying that, “social cohesion in post-apartheid 

South Africa has become an important humanist philosophical mission intended to 

counter the apartheid belief system based on exclusion, partition and gross human 

abuse.”36 It becomes evident from the supposition of the Ministry of Arts and Culture 

that social cohesion stems from and its presence significantly reduces inequality, 

exclusions and disparities based on gender, nationality, sexual orientation, disability, 

race, age, or any other factors.37 

The dismantling of the aforementioned elements is a means to achieving social 

cohesion. However, dismantling the elements is achievable by realising the 

constitutional guarantees trough objective legal frameworks and measures. In that 

regard, this study becomes relevant to show the limits and extents to which law can 

be instrumental in promoting or stimulating social cohesion. The principle of nation 

building also forms the core of bolstering the aforementioned mission of social 

cohesion. Nation building requires the support of laws advocating and facilitating the 

coming together of the country’s diverse histories, languages, cultures, races and 

ethnic tribes. In this instance, law becomes a relevant solution since the problem is 

 
35  C Kronenberb ‘The conversation: why forging social cohesion still eludes post-apartheid South 
Africa,’ 22 November 2016 Retrieved at  
https://theconversation.com/why-forging-social-cohesion-still-eludes-post-apartheid-south-africa-
67256 (Accessed on 21 May 2018). 
36 Same as above. 
37 Same as above. 
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evidently stemming from multidimensional inequalities, which are conceptions of class 

divisions. The class divisions stem from economic inequalities which is not the sole 

issue since the rot goes all the way to culture and policies or legal frameworks of the 

country. In illustration, the constitution is highly instrumental in facilitating for a certain 

level of cohesion by affording recognition to previously disadvantaged and 

marginalized diverse peoples who are currently afforded the opportunity for expression 

and development with every other person in the Republic. This line of promoting social 

cohesion in a society where diversity is the most prevalent element seems to be the 

way in which law must progress towards in order to fulfil the constitutional obligation 

of creating a unified cohesive and equal society.  

In this regard, champions of apartheid, in post-apartheid era call upon like-minded 

individuals and groups to safeguard the ideas behind the dismantling of apartheid. The 

objectives of the call can be achieved by creating an orderly and functional diverse 

society, which reigns on the rule of law. 

In light of Kelsen’s reasoning, the South African Constitution is the source of all other 

legal frameworks as enacted under any particular circumstances. This study, by 

looking at what law can do to promote social cohesion in post-apartheid era considers 

that the mechanism to promote social cohesion has already been provided for by the 

constitution in the Bill of Rights. The same Bill of Rights is responsible for facilitating a 

new kind of generational rights that are responsible for facilitating various sociability 

forms. 38  However, law is crucial and instrumental in dismantling the effects of 

apartheid in a manner that facilitates the promotion of social cohesion. In illustration, 

Keswell expounds that tremendous changes are noticeable in South Africa from the 

period after the end of apartheid to such an extent that South Africa is internationally 

heralded as one of the most prominent modern liberal societies, with some of the most 

ambitious constitutional guarantees and statements of liberties enshrined in law.39 

The aforementioned literature shows that law plays a significant role in promoting 

social cohesion in South Africa. Insight into the capabilities of law depicted in the 

literature of Nowak and Antonio40 indicates that law has been socio-economically 

 
38 Dlamini ‘n 2 above’ 9. 
39 M Keswell Education and Racial Inequality in Post-apartheid South Africa (2004) 2. 
40 M Nowok & Luca A R ‘n 1 above’ vii. 
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instrumental in post-apartheid South Africa. Nowak and Antonio show that economic 

growth has doubled at a tremendous pace in the post-apartheid context due to 

progressive legal frameworks termed micro-economic policies.41  The literature by 

these scholars bears the analogies that show how law is primary and significant in 

influencing and promoting social change through socio-economic and political 

measures. In this regard, the question of what law can do to promote social cohesion 

may be met with just a few manageable complexities, however it remains a fact that 

law is capable of effecting change especially where the Grundnorm already has such 

an issue covered in its underlying values.  

In pursuing an authentic answer as to what law can do to promote social cohesion in 

post-apartheid South Africa this study also looks at the most useful way to define law, 

its roles and functions in a way that shows how law is instrumental in carving and 

prescribing for measures to forge certain bonds at different levels and spectrums. 

Anderson published an article defining law as well as its roles. He shows that law is 

merely a system of rules adopted to allow the society to function.42 In that regard, 

society is functional only in the presence of a certain social order, which can come into 

existence in most cases only where there is the rule of law.43 Law that is capable of 

promoting social cohesion is therefore the law that sets frameworks to accommodate, 

stimulate and promote all levels of interactions in a society notwithstanding the fact 

that each law can later on be broadly categorised in reference to its main objective or 

objectives. In this instance, the course and need for each law changes in spectrum of 

enforcement, consequences of breach, application, which will all be in line with societal 

changes, time and technological advancements.44 

The aforementioned specifics on law show that law is not a compilation of regulations 

locked away and an end in themselves, but are the basis of functionality in a society 

hence the need for them to change with the changes that come with time in order to 

keep on stimulating and promoting various interactions, in this case social cohesion.45 

In illustration, law has both macro and micro functions, for instance, in the case of 

macro functions the main idea is to foster either one between public order, political 

 
41 Same as above vii. 
42 Anderson, Functions of the Law. Retrieved at http//:www.abmm.co.za (accessed on 21 May 2018). 
43 Same as above. 
44 Same as above. 
45 Pillay ‘n 26 above’. 
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order, social order and moral order.46 In the case of micro functions, law branches out 

to certain specifics, for instance, defining the limits of acceptable behaviour, creating 

regulatory frameworks, authorising state agents to take action, preventing the abuse 

of power as well as prescribing procedures for the use of law. 47  All of the 

aforementioned micro functions indicate the branching out of law in specific directions 

pertaining to macro functions of law, for instance law will branch out to defining the 

limits of acceptable behaviour in the spectrum of fostering social order. This 

supposition alone shows that law is capable of being more than ambitious,  informing 

actual realisation of noteworthy changes, particularly in the direction of promoting 

social cohesion. 

The policy coordination and advisory services have published their contribution on law 

and social cohesion. They point out that in this whole whirlwind, the state is one crucial 

member that plays a direct part in effecting change, influencing policy adoptions while 

simultaneously being the other side of the coin presenting a problem for the other 

innocent side.48  This is by pointing at how the state is involved in embarrassing 

scandals masked in corruption, laziness and confusion.49 These issues are some of 

the key causes of society’s decline in trust in the state’s capabilities to make law work 

for every citizen, such that most citizens always resort to self-serving violent forms of 

justice.50 The elements mentioned in the above submission are some of the main 

causes of the fragmentation of societies and social cohesion.51 This also shows that 

in introspect the lawmakers and enforcers are to a certain extent, failing on their part 

as obliged by the constitution, for them to safeguard and realise smooth social 

relations across the diverse peoples of the Republic. 

The concept of social cohesion as a concept of convenience52 can also be present yet 

its presence founded on and resulting in less positive results. In illustration is the 

cohesiveness found on grounds of beliefs, traditions, norms and culture where women 

 
46 Pillay ‘same as above’. 
47 Same as above. 
48 Presidency, Republic of South Africa. ‘Social cohesion and Social Justice in South Africa: Policy 
Coordination and Advisory Services (PCAS) (2004). 
49 Same as above. 
50 Same as above. 
51 Same as above. 
52 P Bernard ‘Social cohesion: a dialectical critique of a quasi-concept’ (2000) 491 Strategic Research 
and Analysis Directorate Department of Canadian Heritage 2-3. 
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hold lower class positions and status in society.53 In this regard, this adoption is in 

contravention with various policies and international human rights instruments thus 

this study adopts the more positive oriented social cohesion to show the absence of 

social cohesion. This adoption positively aids in showing the role of law in promoting 

social cohesion. In this regard, the study will briefly look into the social functions of law 

in the contemporary society. 

The social functions of law are understandable through looking at what law is for, since 

most legal philosophers deal extensively with the principle regarding what law is rather 

than its purpose, which is the key to understanding law.54 It is therefore important to 

look critically into the social functions, as there are various functions of law identifiable 

in the process. Lewis asserts that both empirical and theoretical studies show that the 

functions of law may relate to a society or group of people to a certain extent based 

on how such law gets conscious or unconscious application. 55  In this regard, it 

becomes difficult for policymakers to stimulate social cohesion since law can be an 

instrument for private or public objectives regardless of serving a certain purpose. 

The social utility of law is infused on the type of society in question particularly to the 

type of governance and racial formations, cultures, which in turn is used to determine 

if such a society is living up to its ideals or not. South African policies infuse individual 

freedoms in combination with social responsibility. This notion is evidenced by the 

government’s is responsiveness to public issues, which has been noted by Burns as 

an essential element to making the social functions of law serve the purpose of 

stimulating social cohesion.56 

This now brings focus of this discussion to how law can be instrumental in promoting 

social cohesion in the post-apartheid era. Funk shows that it is important to look firstly 

at whether the functions of law are absolute or relative especially with some historical 

periods. 57  This notion entails that the contemporary South African law may be 

promoting or attempting to promote social cohesion by relating to the past regime of 

 
53 Burns ‘n 21 above’ 3. 
54 CL Ovid ‘law and logic, law and justice, and law and society respectively’ (1970) Western Reserve 
law Review 361. 
55 O Lewis ‘Systems Theory and Judicial Behavioralism, (1970) 21 (3) Western Reserve Law Review 
361-374. 
56 D Funk ‘Major Functions of Law in Modern Society Featured’ (1972) 23 (2) Western Reserve Law 
Review 257. 
57 Same as above 274. 
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the apartheid era wherein social relations were non-existent between the white and 

non-white races. As evidence to this notion, policies adopted in order to promote the 

dismantling and redressing of social and economic inequalities such as land 

redistribution, realising women rights, are active attempts to create a cohesive society. 

A report submitted to the Ministry of Arts and Culture shows the role played by law 

during apartheid and the perceived role of law in post-apartheid for purposes of 

promoting social cohesion. The laws implemented during the apartheid era imposed 

a system of divide and rule where social bonds were broken in a system of intentional 

under-development of the black majority.58 The frayed social relations of apartheid 

times spilled over into the post-apartheid era based on race, class or status, gender 

and space.59 The state in trying to promote social cohesion has mainly focused on 

policy reform pertaining to socio-economic development, aimed at removing the 

prevalent inequalities that have been manifest and expressed in the adoption of 

protests for services in a violent manner, such violence and anger directed at foreign 

nationals.60 In illustration, the year 2018, political leaders adopted and endorsed land 

redistribution Bill as an attempt to undo the socio-economic inequalities brought by 

colonisation and apartheid, which were instrumental in dividing races, tribes and 

cultures.  

Reeskens reasoning in defining social cohesion in a diverse society adopted in this 

study sheds more light on how law is at the core of promoting social cohesion. The 

notion establishes that, in the scholar’s research, generalised trust is the proxy 

variable for social cohesion since it was found to be the best indicator, available, to 

show the cohesiveness of a society.61 This shows that the best indicator for the 

presence of social cohesion is general trust amongst members of society since these 

are critical elements of social cohesion as they lead to the formation of interactions 

and relations between members of society.62  Reeskens shows that relations and 

interactions of groups and individuals in the absence of discrimination, limited 

inequalities, especially horizontal inequalities, will stimulate the creation of trust 

 
58 South African Cultural Observatory Research Report ‘Developing a Measure of Social Cohesion for 
South Africa’ submitted to the Department of Arts and Culture 2018. 
59 Same as above. 
60 South African Cultural Observatory ‘n 58 above’. 
61 T Reeskens ‘Defining Social Cohesion in Diverse Societies: How generalized trust Relates to social 
cohesion. Unpublished PHD Thesis (2007). 
62 Same as above. 
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amongst the groups as well as a sense of national identity.63 In this regard, adopting 

this sense of direction, measuring social cohesion is possible by including the 

perceptions of people on the quality of social bonds as mere metrics of social 

cohesion. However, in order to achieve these heights Reeskens shows that the state 

must firstly deal with discrimination and inequalities in order to remove horizontal 

relations and interactions, mostly by dealing with the pertinent issue of poverty.64 In 

this manner, it is evident that the effects of apartheid on policymaking, on how to 

promote social cohesion, are the basis of the barriers to social cohesion and need 

serious redress. 

This study submits that in light of complexities surrounding the concept of law as 

serving social functions and complexities in conceptualising social cohesion, context 

is of importance. By applying the South African context, exploring apartheid and post-

apartheid contexts, the constitution is the focal point of this study in conceptualising 

social cohesion and determining the utility of law in promoting social cohesion in post-

apartheid South Africa. 

1.7. Research methodology 

This research adopts the empirical research methodology. Empirical research 

methodology is a method of gathering information by way of direct and indirect 

observation. This is a methodology of research into empirical questions and gaps of 

law and underlying legal concepts. This is a qualitative research method, which merely 

aims to understand various aspects of social life, in this case, the role of law in 

promoting social cohesion in post-apartheid South Africa. The choice of this research 

methodology is because this study evaluates the instrumentality of law in a social 

sphere thus the need to engage with societal members.  

The justification for this type of research methodology is based on the empirical cycle 

of AD de Groot, broken down in five aspects namely; observation, induction, 

deduction, testing and evaluation. 65  This entails observing the phenomenon and 

inquiry of the research study, followed by the formulation of a general explanation of 

the problem and designing a practical method to test the hypothesis in order to confirm 

 
63 Reeskens ‘n 61 above’. 
64 Same as above. 
65G Heitink Manual for Practical Theology (1999) 233. 
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if it is true or false. Lastly, the formulation of a method of collecting data and data 

analysis in order to design a theory that clearly presents the results of the practical 

investigation serving as the best empirical explanation of the phenomenon. In this 

regard, the empirical research approach is more suited in building a theoretical 

argument on the unproven hypothesis of this study on whether law can create social 

cohesion similar to its instrumentality in creating repressive and exclusionary social 

order regimes in the apartheid era. This methodology will therefore precisely elaborate 

the social instrumentality of law in relation to social cohesion. The researcher will 

therefore calibrate the social functions of law by applying them to the known setup of 

the South African society and its standards. 

1.8. Data collection and Analysis 

In qualitative research, the collection of data is through three main methods, used 

singly or in combination, namely, direct observation, in-depth interviews and analysis 

of documents. The researcher collected data through a questionnaire, employed as 

the primary tool for direct inquiry and in-depth investigation. The questionnaire was 

designed as the primary mode of data collection in a bid to determine the existence or 

the lack of social cohesion and the general feeling about capability of the post-

apartheid laws to promote social cohesion. The phase of data collection aimed to 

ascertain the role of law in promoting social cohesion in post-apartheid context. The 

phases of data collection are done in the following ways: 

Identifying participants:  

As qualitative research often puts focus on a limited number of respondents 

purposefully selected to participate because they possess an in-depth knowledge of 

an issue known little about: the questionnaire targets various members of the 

Thohoyandou local community (purposively selected participants). The identified 

participants have particular knowledge or experience regarding the apartheid era and 

post-apartheid socio-legal situation. In illustration, these categorically include people 

who were first-hand witnesses of apartheid, the shift to democracy and those who did 

not witnesses these changes, different age groups, working class and non-working 

class as well as foreign nationals both working class and non-working class. The 

structure of the questionnaire is to ascertain thoughts, feelings, experience about 

apartheid and mostly post-apartheid social cohesion situation. In that regard, the 
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questionnaire also ascertains whether the participants feel that post-apartheid laws 

have contributed to the attainment of social cohesion by being inclusive. 

• The participants show variation in how they respond to the questionnaire, for 

instance, variation in thoughts, feelings, experiences with the apartheid laws and the 

post-apartheid laws made as an attempt to revive social cohesion. 

Particulars of the target subject group: 

Type   Explanation 

Particular characteristics of 

the target group (e.g. age, 

cultural, traditional, religious 

derivation, background, 

physical characteristics, 

orientations, etc.)? 

 Age of the primary target group is from 50 to 80 

years and particular attention is paid to memory 

and recollection and level of sensitivity. The 

target population is any South African from any 

traditional, cultural, socio-economic and political 

background within the abovementioned age 

range, which categorises them as witnesses of 

both apartheid and post-apartheid. There are no 

further physical or other exceptional exclusions 

from the abovementioned ones. 

A secondary target group is people aged 

between 30 to 50 years of age. This is to 

determine further how they perceive the 

constitution to be a legal tool for promoting 

achievement of the rainbow nation also referred 

to as cohesive South African society by inquiring 

into their experiences in socio-economic, 

political, cultural and traditional spheres of 

interaction, and observations of experiences of 

their parents and grandparents.  

Due to limitation of resources, individuals and 

groups involved in law making or policy agenda 

drafting at local and national level did not form 
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part of this inquiry (this part is substantiated by 

conceptual and theoretical analysis of social 

functions of law) 

Additionally, legislation and official policy 

documents are utilised in the study to make 

cardinal and substantive deductions as well as 

allow the study to be flexible enough within both 

doctrinal and empirical experiences relevant to 

the study.  

 

Target population location  Vhembe district: The subjects are from within 

local communities of Thohoyandou within the 

Vhembe district. This is for purposes of 

maximising the quality of responses from people 

of diverse cultural, religious, socio-economic and 

political backgrounds. 

 

Specific groups from which 

subjects are drawn 

 The target population is an equal mix of the 

following groups: working or non-working class, 

both males and females, from any economic, 

social, cultural religious or political background 

 

Minimum and maximum 

estimation number of target 

group 

 

 The researcher solicited participation of 58 

participants to give solid and credible research 

findings. 

 

1.8.1 Sampling 
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All researchers need to consider whom to interview, or what to observe or analyse, 

and how many participants or data sources are necessary to elicit findings in which 

one may have confidence. The researcher considered the following sampling methods 

in his attempts to identify suitable participants, administer the questionnaire and get a 

profound variation in response: 

• Extreme or typical case sampling – learning from unusual or typical cases such as 

expecting that people of a certain race, colour and age are in possession of 

experiences, thoughts, feelings and knowledge about the apartheid and post-

apartheid laws that have an effect on social order and or are attempting to promote 

social cohesion.  

• Snowball sampling – asking others to identify people who interview well, because 

they are open and because they have an in-depth understanding about the issue 

under study. Exponential non-discriminatory snowball sampling was applied where 

each subject was recruited through extreme case sampling was asked to provide any 

other multiple referrals, with each new referral participating and being asked for further 

provision of other referrals. The method was chosen as it may be difficult to locate 

people with experiences and knowledge relating to the study inquiry. Considerations 

made for participants wary about their identity further justified the need to avoid 

complicated and long identification of participants involved without referrals. 

Additionally, the method made it quicker to find more subjects; it is cost effective, and 

aided in cases of subjects that are hesitant because referral made it easy for them to 

participate in the study.  

These sampling methods were adopted based on the fact that qualitative research 

tends to focus on a smaller number of observations or data sources, whether people 

or events or documents, considered to be data-rich and thus worthy of study, and to 

examine them in-depth. The researcher was not concerned with making the people or 

situations to be a statistical representation because the aim was to make findings that 

are generalizable to an entire population. Instead, the study is a focused in-depth study 

designed to go beyond description in order to find meaning, even if the meaning relates 

to an individual’s experiences of the apartheid and post-apartheid era or the 

perceptions of a small number of people on the status of social cohesion and the 

instrumentality of law in post-apartheid South Africa’s social cohesion. This in-depth 
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study afforded the researcher the opportunity to learn how research participants 

understand the South African society and how they interact with each other in and 

outside ambits of law in a bid to promote social cohesion. 

1.8.2. Research design 

In adopting the most effective research design, the researcher considered whether a 

case-study method, surveys and interviews, participant observation and ethnography, 

documentary analysis, or a combination of such methods is likely to enable answering 

the research questions effectively. The adoption of questionnaire surveys and 

participant observation ranked as more favourable in pursuing the objectives of the 

study. The design focuses on individual questionnaire execution, with an option for 

group questionnaire execution. Individual and group questionnaires were preferred 

because they provide the researcher with access to participants’ memories of 

experiences and perceptions. Individual questionnaire execution is the main tool 

utilised by qualitative researchers examining legal phenomena, and perceptions of law 

such as the inquiry on the role of law in promoting social cohesion in post-apartheid 

South Africa. 

1.8.3. Data analysis to find meaning 

After gathering data, the researcher organised and analysed the data through adoption 

and utilisation of the thematic analysis tool. Themes of society, social cohesion and 

function of law as driven by both research questions and objectives of the study 

formulated the basis of each theme. Thematic analysis is a flexible research technique 

that is not tied to a specific philosophical orientation and its goal is to identify, analyse 

and describe patterns or themes across a data set. Thematic data analysis was 

instrumental in capturing key ideas about the data in relation to the research questions 

and the ideas that represent some level of patterned response or meaning within the 

data set. 66  Data analysis also involved summarising data to obtain answers to 

research questions. 

The data is analysed narratively. Maree defines narrative analysis as a variety of 

procedures for interpreting data to give meaning of the narratives generated in the 

 
66 V Braun & V Clarke Using Thematic Analysis in Psychology (2006) 82-85. 
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research.67 For this study, a narrative format presents the data. Where the participants 

shared the same sentiments, the researcher captures the responses as it is for as long 

as it is clear to understand and elaborate in a manner that clearly answers the question 

posed to the participant. 

1.9. Ethical issues 

The researcher considered ethical issues pertaining to the research participants, 

colleagues and the targeted audience for the research findings. In the context of 

working with a social aspect that relates to social divisions and exclusions; the 

following was seriously considered in the designing and conducting of research 

questionnaires and interviews: 

•Ensuring quality and integrity of the research; 

• Acquiring informed consent from participants and respondents; 

• Maintaining confidentiality and anonymity of research respondents; 

•Ensuring that participants will participate in the study voluntarily; 

•Avoiding harm to participants; and  

•Showing that the research is independent and impartial. 

1.10. Definition of key concepts 

The definitions of certain key terms provided hereinafter are the definitions in relation 

to how the terms and concepts apply in this study and may, however bear a different 

meaning elsewhere. 

Social cohesion, Law, Post-apartheid and social order 

The South African Department of Arts and Culture provides a definition of social 

cohesion, adopted in this research when examining the capability of law in the post-

apartheid era to impose social order. 

Social cohesion is the degree of social integration and inclusion in communities, 
society and the extent to which solidarity finds expression among diverse individuals 

 
67 K Maree First Steps in Research (2016)121. 
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and communities.68 In terms of this definition, a community or society is cohesive to 
the extent that inequalities, exclusions and disparities based on ethnicity, gender, 
class, nationality, age, disability or any other distinction which engender divisions, 
distrust and conflict are significantly reduced or totally dismantled in an acceptable and 
sustainable manner. In this regard with the active participation, working together of 
citizens and community members, for the attainment of a common goal whether 

agreed upon or designed to improve living standards for everyone.69 

Law is a system of rules or norms created and enforced through social or 

governmental institutions in order to regulate behaviour. In this instance, law ensures 

that individuals or the community are in full adherence to the state in order to induce 

order and functionality in society. This definition takes into account the position of legal 

positivism as expounded by Kelsen in explaining the concept of the Grundnorm, which 

also forms an integral part of this study. It also takes into account the supposition of 

Hart in explaining how law relates to social rules by being a normative social 

phenomenon that is not construable to non-normative social facts.70 

Post-apartheid era is the period after the end of or dismantling of segregation based 

on race in South Africa, also referred to as post-1994.71 This is important to distinguish 

and define as it marks the commencement of this study’s inquiry into what law can do 

to promote social cohesion as well as the period from which social cohesion became 

an issue in South Africa.  

Social order is the system of linked social structures, institutions, relations, customs, 

values and practices directed towards the preservation, conservation, maintenance 

and enforcement of a particular pattern of relating or behaviour within a society.72 In 

this instance, the societal members and institutions distinguish between social order 

and social chaos with social order referring to a stable, organised society in which the 

prevalent social order is accepted and maintained. This concept is crucial to 

distinguish and define as it helps in illustrating that this study is due to the increased 

 
68  Department of Arts and Culture: Republic of South Africa. Retrieved at        
http://www.dac.gov.za/sites/default/files/WHAT%20IS%20SOCIAL%20COHESION%20AND%20NATI
ON%20 (3).pdf (accessed 30 May 2018). 
69 Department of Arts and Culture: Republic of South Africa. ‘same as above’. 
70 R Shiner ‘Philosophy of Law: Cambridge Dictionary of Philosophy’ (1999). Retrieved at  
https://is.muni.cz/el/1421/podzim2014/LJMgrB07/um/Cambridge_Dictionary_of_Philosophy.pdf 
(accessed 21 May 2018). 
71 Global disseminator of Knowledge retrieved at https://www.igi-global.com/dictionary/post-apartheid-
era/52610. (accessed 30 May 2018). 
72 M Hechter & C Horne Theories of Social Order (2003). 
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decline in social cohesion regardless of the existence of laws aimed at safeguarding 

social relations. 

1.11. Overview of chapters 

CHAPTER ONE: INTRODUCTION  

Chapter one covers the background to the study, aims and objectives of the study, 

research questions, statement of the problem, the hypothesis, preliminary literature 

review, the methodology, definition of key concepts and overview of the chapters. 

CHAPTER TWO: THE CONCEPT OF SOCIAL COHESION 

This chapter looks at the concept of social cohesion from a socio-legal point of view. 

It discusses the concept of social cohesion as conceived under academic perspectives 

and as a concept for policymakers. The chapter looks at common elements and 

distinctions between the concepts of academics and those of policymakers. The 

overall idea is to find, develop or adopt a suitable concept of social cohesion that is 

applicable in this study. This discussion is important because a concept of social 

cohesion as conceived in this study must be applicable to the South African context 

and most importantly, be capable of operationalization for purposes of collecting 

qualitative responses in this study. Such a conception serves as basis on which the 

inquiry into the role of law in promoting social cohesion revolves. 

CHAPTER THREE: THE LAW AS AN INSTRUMENT IN APARTHEID AND POST 

APARTHEID CONTEXT 

The chapter dives into a critical discussion of law in South Africa by examining the 

constitution as the underlying law related to promoting social cohesion in post-

apartheid South Africa.  This discussion is on the backdrop of the apartheid regime 

and an overview of apartheid laws that were instrumental in imposing a certain social 

order of exclusions and conflict among different races, cultures and beliefs. The 

discussion develops through an examination of the right to equality under the concept 

of transformative constitution. The discussion determines the nature of equality, 

looking at how equality is interpreted and applicable in eradicating inequalities that 

affect the realisation of social cohesion.  
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CHAPTER FOUR: DATA COLLECTION AND ANALYSIS 

This chapter is the core of the study as it finishes off the enquiry into what law can do 

to promote social cohesion by providing qualitatively analysed empirical findings. The 

findings reflect on post-apartheid law under the positive transformative 

constitutionalism concept and cohesion relations, reflecting on whether the 

constitution has progressively realised social cohesion. The chapter provides insight 

on why and what law ought to do from the onset. This chapter conclusively determines 

the status of South African society divisions and provides foundational insight on the 

ability of law in bridging the gap in social cohesion in post-apartheid South Africa. 

CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS  

This chapter starts with a brief overview of the previous chapters of the whole study 

and an overview of the major findings. It then proceeds to provide recommendations 

to societies, institutions of governance, enforcement and law makers, on areas where 

loopholes are present in the application, enactments, enforcement and acceptability 

of the law in relation to fostering social order. These recommendations are articulated 

and drawn based on the main themes of probing into social cohesion attainment 

through law as formulated in the study. 
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1.12. BUDGET ESTIMATION 

EXPENDITURE 

DESCRIPTION 

AMOUNT REASON FOR EXPENDITURE 

1 SERVICES R10 000  

Research assistants  Appointment of two research 

assistants for help with research, 

analysis and collection of 

resources data  

2 SUPPLIES R10 000  

STATIONERY  

JOURNAL/ARTICLES 

BOOKS 

 

 These will help with perfecting 

the work for editing, proof 

reading and other necessary print 

outs. 

3 EQUIPMENT  R10 000  

Printer  

Ink cartridges 

 

 For the purposes of, printing 

reports, recording progress and 

any other necessary work 

4 Travelling and subsistence R20 000  

  Research will travel within South 

Africa in the process of 

researching. There will be need 

for money to pay for travelling 

costs, accommodation and food. 

 

TOTAL 

 

R50 000 
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CHAPTER TWO 

   THE CONCEPT OF SOCIAL COHESION 

2.1 Introduction 

This chapter looks at the concept of social cohesion from a socio-legal point of view. 

The chapter looks at social cohesion as a conceptualised goal in a governance 

structure based on positive transformative constitutionalism as in South Africa. The 

concept of social cohesion is explored based on definitions and concepts developed 

by academics as well as social cohesion concepts developed by policymakers. This 

is aimed at determining the potential and capability to conceptualise social cohesion 

under the transformative constitution in post-apartheid era. The main objective of this 

chapter is to provide justifiable rationale and basis for conceptualising social cohesion 

in this study, suited and applicable to the post-apartheid South African context, with 

inclusivity of concepts made by policymakers or academics. Additionally, the chapter 

explores well sharpened concepts of social cohesion. This chapter also reflects on 

how social cohesion can exist in both the negative oriented sense and the positive 

oriented sense. 

2.2. The concept of social cohesion 

Chan refers to social cohesion as a popular term among academics and 

policymakers. 73  Regardless of the popularity of the term among academics and 

policymakers, the term requires a clear and sound definition. Caution is therefore 

necessary to exercise when adopting a definition of the concept of social cohesion. 

Chan proposes how to avoid adopting a loosely made definition or irrelevant to one’s 

study or intention by conducting a critical review of methods under which social 

cohesion has been conceptualised in various works of literature without focusing on 

potentially loose definitions developed based on causes and effects of social 

cohesion.74  In this regard, the study is inclined to adopting a definition of social 

cohesion that is far from being ambiguous. This is because of the need to adopt a 

definition capable of being an operational measurement tool to facilitate the ensuing 

 
73J Chan et al ‘Reconsidering social cohesion: Developing a definition and analytical framework for 
empirical research (2006) 75 Social Indicators Research 273–302.  
74 Same as above. 



30 
 

empirical work in Chapter 4, which looks into the status of social cohesion and the 

capability of law to promote social cohesion in post-apartheid South Africa. 

One of the most apparent elements surrounding social cohesion is its ability to 

increase socio-economic development. Hence, international organisations such as the 

Organisation for Economic Co-operation and Development and the World Bank have 

increased their advocacy for the concept to be a global mission.75 The concept is 

however over used, ill-defined and over manipulated. In illustration, some scholars 

associate the concept with ideas of trust and solidarity while other scholars relate with 

the term to bring out ideas of inclusion, social capital, and poverty.76 Oloffsson notes 

that some sociologists theoretically associate the concept with ideas of social 

integration and system integration.77 The lack of universal consensus on what the 

concept of social cohesion relates to is a subject and reason for further debate on the 

relevance and authenticity of the term itself. Scholars like Bernard critically analyse 

the theoretical and definitional confusion by stating that social cohesion is merely a 

quasi-concept or a mere concept of convenience, flexible enough to accommodate the 

meanderings and drives of day-to-day political conduct.78 Other scholars like Chan 

partially agree with Bernard’s criticism of how social cohesion is a quasi-concept or a 

term of convenience. This study however argues that the vagueness around the 

concept of social cohesion is merely because of the lack of a clear and sound 

definition. 

The abovementioned uncertainty is one of the issues that the study will clarify in 

subsequent discussions. The basis for supporting the instrumentality of social 

cohesion as an effective concept lies in the fact that the absence of social unity and 

social flow, or alternatively the development of social divisions of any kind regardless 

of the cause or the effects are described as the lack of social cohesion. In this regard, 

the study will discuss the concept in two different forms. The first point of exploring the 

concept is on how academics adopt written meanings of the concept particularly in the 

discipline of social sciences where the concept finds most application. The second 

 
75 J Ritzan ‘Social Cohesion, Institutions and Growth’ (2006) 94 The Centre for Global Development, 
Working Paper. 
76 Chan ‘n 73 above’ 274. 
77 I Gough and G Olofsson ‘Introduction: New Thinking on Exclusion and Integration’ in I, Gough and 
G, Oloffson (eds) Capitalism and Social Cohesion: Essays on Exclusion and Integration (1999) 21. 
78 P Bernard ‘Social cohesion: a dialectical critique of a quasi-concept’ (2000) 491 Strategic Research 
and Analysis Directorate, Department of Canadian Heritage 2-3. 



31 
 

analysis will help with another major discussion of the entire study’s aim is how the 

concept is conceptualised by policymakers. In developing and adopting a single 

conceptualisation of the term ‘social cohesion,’ the study places much emphasis on 

how the term is conceptualised by academics and policymakers globally and how such 

concepts apply to the South African context particularly for the purposes of narrowing 

and making the definition relate to the questions being addressed in this study. 

2.2.1. Social cohesion as an academic concept in the social sciences 

In the academic sphere most scholars universally agree that Emil’e Durkheim is one 

of the important founders of modern social studies particularly those relating to social 

cohesion. 79  In contemporary times, several scholarly contributions aid in 

understanding social cohesion under social studies.80 In both contemporary and older 

literature under social studies, there exist common key features describing and 

analysing social cohesion. In an attempt to define social cohesion these key features 

raise and address questions based on social integration, stability and disintegration.81 

This entails that the indicators of the presence or absence of social cohesion as well 

as the effects thereof are material to measuring and defining social cohesion but most 

importantly, the outcome depends on the circumstances applied or society model used 

for the study. 

In defining and illuminating the concept of social cohesion under social studies, 

Berger’s study analyses normative conflicts such as ethnic conflicts and secessionist 

movements in contemporary societies and the readily available means of institutional 

mediation for such normative conflicts.82 In relation to the contemporary South African 

society, one would be correct to describe South Africa as divided by the 

abovementioned normative conflicts as witnessed in increasing divisions based on 

tribe, ethnic origins, race and nationality. These developments do not only introduce 

this study but also indicate the absence of social cohesion and the researcher submits 

that the ability to resolve these conflicts by relevant institutions has the potential 

 
79  S Dick ‘What Do We Know about Social Cohesion: The Research Perspective of the Federal 
Government's Social Cohesion Research Network’ (2003) The Canadian Journal of Sociology 233. 
80 Chan ‘n 73 above’ 275. 
81 Chan ‘same as above’. 
82  R Berger-Schmitt ‘Social Cohesion as an Aspect of the Quality of Societies: Concept and 
Assessment. EU Reporting Working Paper’ (2000)14, Centre for Survey Research and Methodology. 
Available at:  
http://www.gesis.org/fileadmin/upload/dienstleistung/daten/soz_indikatoren/eusi/paper14.pdf. 
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outcome of facilitating social order, which in this case would be social cohesion in post-

apartheid South Africa. A further illustration is the successful establishment of 

institutions backed by policy directed at creating and enforcing a social order of racial 

division, exclusion and oppression by the apartheid government in South Africa. The 

study places this as empirical evidence on institutional injustice facilitated by law 

during the apartheid era, which resulted in a form of social cohesion among the 

oppressed as they united or cohered against the oppressive government. 

Gough and Oloffson take a different approach in their attempt to define and 

conceptualise social cohesion and social studies. They attempt to formulate a link 

between themes of social integration and social exclusion.83  These two themes are 

part of the discussion as key themes when investigating, addressing and measuring 

the status, presence or absence of social cohesion in a certain society. In illustration, 

this study has shown in the introductory chapter how social exclusion unfolded in the 

apartheid era as facilitated by law to implement a particular form of social order. It is 

further discussed how the 1996 Constitution was founded as a transformative 

Constitution amongst other objectives, directed towards social integration in order to 

establish a cohesive society while redressing past injustices such as economic and 

political exclusion and most importantly social exclusion. The fact that either one of 

these two themes was present or both simultaneously present during apartheid or in 

post-apartheid era are all indicators and aids of defining social cohesion in relation to 

the South African contemporary society. 

The literature provided by Berger and Gough and Oloffson can be used in a broader 

sense to try and refine a definition of social cohesion since their work does not directly 

define or conceptualise social cohesion under social studies. These authors have 

merely provided hints and relatively abstract concepts of social cohesion without 

defining or showing how the scope of operationalization of the concept.84 

On the other hand, Bollen and Hoyle argue that there are two perspectives to the issue 

of cohesion, objective and perceived cohesion.85 Objective cohesion is a group’s 

attribute involving composite measures based on the known closeness of each 

 
83 Gough & Oloffson ’n 77 above’. 
84 Chan ‘n 73 above’. 
85 KA Bollen and RH Hoyle ‘Perceived cohesion: A conceptual and empirical examination’ (1990) 69 
Social Forces 479-504. 
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individual to other members of the group.86 On the other hand, perceived cohesion 

refers to the functions of each member’s perception regarding his or her own position 

and standing in the group.87 Bollen and Hoyle substantiate their concept of social; 

cohesion by submitting that the authenticity and functionality of a social cohesion 

concept depends on each individual’s feeling of belonging to the group and also how 

association to the group fuels the individual’s morale.88 This concept is criticised by 

other scholars for lacking enough persuasiveness and reflection of social cohesion at 

a societal level because it is too general and abstract.89 The successful application of 

this concept in respect of the South African society would demonstrate the side of the 

individual feeling or trying to be part of a group notwithstanding having a sense of 

belonging. A question of genuine belonging remains unanswered. During apartheid, 

black indigenous South Africans experienced rejection and exclusion from 

participating towards the development of society regardless of their sense of belonging 

to the entire South African society. Post-apartheid events where many foreign 

nationals can, over time, develop a sense of belonging within and to the South African 

society, yet due to unrelated economic or political downturns; foreign nationals are 

blamed, rejected and forced out of the South African society, thus, the lack of 

belonging becoming apparent only after time are events indicative of Lockwood’s 

concept. These kinds of events are necessary to point out and address societal 

conditions necessary in refining and building a rounded or functional concept of social 

cohesion. The concept by Bollen and Hoyle can only be applied to a lesser extent as 

it lacks in substance to develop a well refined concept of social cohesion by being too 

general which may result in failure on practical application. 

However, the literature from Lockwood is widely accepted in social studies as offering 

an acceptable definition of social cohesion. Lockwood defines social cohesion as a 

state of strong primary networks such as kinship and local voluntary organisations at 

communal levels. 90  Lockwood substantiates his definition by stating that social 

cohesion in conjunction with civic integration or institutional order at the macro-societal 

level merely represents levels of social integration concerning either orderly or 

 
86 Same as above. 
87 Same as above. 
88 Same as above. 
89 Chan ‘n 73 above’. 
90 D Lockwood  ‘Civic Integration and Social Cohesion’ In Gough and Oloffson (eds), Capitalism and 
social cohesion chapter 4, 1999. 
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conflictive relationships between actors or persons in a society.91 This means that 

similar to the themes raised by Gough and Oloffson, Lockwood presents social 

cohesion as a concept of two extremes. One extreme pertains to social cohesion while 

the other is the opposite, social dissolution under the theme of social exclusion.92 

Lockwood further explains that in line with his definition of social cohesion the key 

indicators of social cohesion include trust in and willingness to help those beyond 

one’s primary network. 93  This conceptualisation of social cohesion also finds 

relevance in the contemporary South African Society. The increase in lack of trust and 

lack of willingness to help those beyond one’s primary networks is are key indicators 

alluding to the lack of social cohesion and are factors indicating the increase of social 

dissolution. An example is the social media campaigns and protests for laws and those 

in power to legislate and advocate for policies to put South Africans first. In this regard, 

there is no willingness to help those beyond the identity of being South Africa 

regardless of living within, contributing to development and sustainability of certain 

sectors in South Africa. The new age classism where people only want to help 

themselves shows further the societal conditions substantiating the concept of 

Lockwood. The increase in corruption even civic corruption, which has also lessened 

the ability of people to trust institutional order, is further illustration and affirmation of 

Lockwood’s concept. Dheret points out that a cohesive society improves in inclusivity 

and tolerance for diversity, and multiculturalism,94 and these are aspects that are 

lacking in South Africa as evidenced by the social fragmentations based on tribes, 

cultural diversity, the exclusion of certain people of a certain social or economic 

standing, nationality or race from participation in economic or social interactions. 

In recent literature developments, different conceptualisations and adoptions of social 

cohesion are a still a constant feature. However there are several qualitative and 

empirical attempts at calibrating and adopting concepts of social cohesion that 

applicable to contemporary society challenges and structures. Mcleod and Von Treuer 

note that social cohesion is “group members’ inclination, desire to forge social bonds, 

resulting in members sticking together and remaining united.”95 Social cohesion is 

 
91 Same as above. 
92 Same as above. 
93 Lockwood ’n 90 above’ 69. 
94 C Dhéret (Head of Social Europe & Well-being programme and Senior Policy Analyst).  
95 J McLeod & K Von Treuer ‘Towards a cohesive theory of cohesion’ (2013) 3 (12) International Journal 
of Business and Social Research 1. 
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therefore regarded to be a fundamental group variable because of how cohesion and 

group outcomes are related.96  This notion echoes concepts of cohesion as envisaged 

by early researchers. On the other hand Fonseca et al asserts that the 21st century 

societies are faced with certain socio-economic challenges that hinder the realisation 

of resilient societies.97 Contemporary societies are regarded as organised in a way 

that easily reflect any underlying socio-economic disparities and inequalities.98 These 

issues are regarded further as manifestations and evidence of the difference in social 

infrastructure as opposed to the physical infrastructure.  Social dimensions have to be 

considered as a way of driving towards social cohesion and in this regard most 

concepts of social cohesion draw infant-like concepts that fail politically, economically 

and socially.99 

The three most common conceptualisations of social cohesion adopted by several 

societies through policymaker mandate level in the 21st century are part of academic 

discourse. These definitions are drawn at a policymaker level, the Council of Europe 

(2008) defines social cohesion as “the capacity of a society to ensure the well-being 

of all its members, minimizing disparities,”100 Canadian Government adopts that social 

cohesion is “the on-going process of developing a community of shared values, shared 

challenges and equal opportunity within the society, based on a sense of trust, hope 

and reciprocity among all members of society,”101 and by the OECD (2011) defines 

social cohesion as “ a society that works towards the well-being of all its members, 

fights exclusion and  marginalization, creates a sense of belonging, promotes trust, 

and offers its members the opportunity of upward mobility.”102 At an academic level, 

Bulmer and Solomos add that these three definitions are not fit enough for the 

contemporary societies whose conceptions keep on shifting.103 These definitions are 

 
96 Same as above. 
97 X Fonseca et al ‘Social cohesion revisited: a new definition and how to characterize it, innovation’ 
(2019) 32 (2) The European Journal of Social Science Research 231. 
98 Same as above. 
99 M Sellberg M et al ‘Resilience Assessment: A useful approach to negative urban sustainability 
challenges’ (2015) 20 (1) Ecology and Society.  
100 Council of Europe ‘Report on high-level task force on social cohesion: Towards an active, fair and 
socially active Europe’ 2008. 
101 SM Jeanotte ‘Singing alone? The contribution of cultural capital to social cohesion and sustainable 
communities’ (2003) International Journal of Cultural Policy 9. 
102 OECD ‘Perspectives on global development 2012, Perspectives on global development (OECD 
publishing 2011. 
103 M, Bulmer & J, Solomos ‘Multiculturalism, social cohesion and Immigration shifting concepts in the 
UK’ (2017) Ethnic and Racial Studies.  
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criticised for lack of identifying diversity of people and diversity of shared values, 

tolerance levels required of each person to coexist peacefully with other different 

people as well as voluntary participation by each member.104 Further criticism is on 

the failure of all definitions to address the existence of diversity in values and how it is 

the key determinant of social cohesion in the 21st century societies.105 

This study submits that regardless of Lockwood being criticised for being more 

focused on the negatives or social pathologies as a mechanism to define and illustrate 

his conceptualisation of social cohesion, his conceptualisation finds more relevance in 

the South African society in the post-apartheid era. For instance, the way Lockwood 

presents a yardstick for social cohesion by using issues of the absence or presence 

of crime, urban riots and family disorganization.106 Chan notes that the approach of 

Lockwood is more legitimate and more useful in understanding social cohesion as well 

as refining or trying to develop and adopt a different concept of social cohesion.107 

These indicators relate to the South African society, as they magnify the most 

prevalent issues concerning the social unrest in South Africa today. Social conditions 

are characterised by an increase in crime and protests over service delivery as well 

as other kinds of urban riots based on legitimate and non-legitimate reasons such as 

xenophobic riots aimed at removing all foreign nationals from South Africa. The 

conception of Bulmer and Solomos are crucial in this study as they relate to the current 

diversified nature of South Africa and how that should be used as one of the key 

determinants of social cohesion attainment.108 

In brief, the social studies or academic approach to conceptualising and defining social 

cohesion provides crucial insights. The main gap and implication in this regard pertains 

to failure to adopt such literature in order to develop a satisfactory and operational 

definition of social cohesion across the academic chatter. On this regard, it is 

necessary to explore the policymakers’ conceptualisation of social cohesion. 

2.2.2. Social cohesion as a concept for policy makers 

 
104 Same as above. 
105 Same as above. 
106 Lockwood ‘n 90 above’. 
107 Chan ‘n 73 above’ 276. 
108 Bulmer and Solomos ‘n 103 above’. 
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Due to increased calls for global attempts at social cohesion, most policy makers and 

policy analysts have engaged in attempts to refine and conceptualise social cohesion 

through policy frameworks.109 Much reference is on policies aimed at defining and 

conceptualising social cohesion in post-apartheid the South Africa. Chan notes that 

the point of departure in this case is looking at how social cohesion has become a key 

issue on the policy agenda.110 

In consideration of policy frameworks that address social cohesion in South Africa, 

policy makers list and deal with issues that contribute to social cohesion as policy 

agenda. This emanates from the mid-2000s.111 The Presidency’s Fifteen Year Review 

in 2008 raised concerns on persisting income inequalities, criminal victimisation, 

declining public confidence in political institutions and state performance, low levels of 

interpersonal trust, racism, xenophobia and the straining of traditional family and 

community safety nets. 112  More recently, the National Planning Commission’s 

diagnostic document on nation-building in 2011 referred to a series of fault lines that 

serve as an impediment to social cohesion and that need to be addressed urgently.113 

These are; the divisive effects of institutionalised racism; class divisions; social 

fragmentation; language; spatial exclusion; sexism; unemployment; crime, corruption, 

unequal experiences of the law; and moral decline.114 The African National Congress 

as the ruling party also issued a statement to the effect that promoting unity and social 

cohesion continue to be a key goal of the ANC and its government.115 

In South Africa, policymakers consider social cohesion as a condition and step that is 

necessary to deal with issues emanating from social, economic and political 

imbalances and inequalities.116 These issues include crime, poverty, socio-economic 

inequalities, racism, protests, unemployment, corruption xenophobia and others. The 

basis for all policies such as the land expropriation without compensation policy bill is 

the provisions of the Constitution of South Africa. South Africa’s Constitution was 

 
109  The Department and Ministry of Arts and Culture ‘statement on taking social cohesion as a 
philosophical mission in South Africa’ 2014.  
110  Chan n 73 above’ 277. 
111 Same as above. 
112 The Presidency ‘towards a fifteen-year review: Synthesis report’ The Presidency, Pretoria 2008a. 
113 National Planning Commission ‘Nation building diagnostic’ The Presidency, Pretoria 2011. 
114 Same as above. 
115 ANC ‘Statement of the National Executive Committee of the African National Congress on the 
occasion of the 99th Anniversary of the ANC’ 8 January 2011. 
116 Same as above. 
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founded as a transformative Constitution aimed at creating a rainbow nation 

comprising of smoothly cohering  diverse nationalities, races, ethnic groups and tribes 

working together in unity and with a sense of belonging. The issues pertaining to South 

African policymakers taking a stance to include social cohesion in its policy agenda 

gives an answer to the proposition made by Chan, that the point of departure in getting 

the conceptualisation of social cohesion provided by policymakers is by looking at how 

social cohesion has become a key issue on the policy agenda.117 In this regard, the 

South African Department of Arts and Culture defines social cohesion as the degree 

of social integration and inclusion in communities, society and the extent to which 

solidarity finds expression among individuals and communities.118 The only question 

that becomes important to answer in light of such a definition by policymakers is 

whether such a definition is capable of being adopted and further developed into a 

functional and operative concept that can be used in empirical circumstances. 

Canadian and the European Union policy makers have in recent times, developed 

impressive concepts of social cohesion. The Canadian policymakers included social 

cohesion on their policy agenda in 1990.119 The main drive behind this inclusion was 

out of need to drive the promotion of multiculturalism within the public sphere.120 In the 

2001 annual report of the Canadian Department of Cultural Heritage it was pointed out 

that a cohesive and inclusive society depends on respect for all ethnic groups and the 

fullest possible participation of all citizens in civic life.121 In considering a policy-based 

definition of social cohesion, social cohesion has gradually developed to an 

overarching notion that connects and covers many policy areas with the passing of 

time. 122  In light of this, the Canadian policy makers engaged in structural 

conversations with various civic society players. These structural conversations 

resulted in the conclusion that social cohesion should comprise a wide range of 

elements such as income distribution, employment, housing, universal access to 

 
117 Chan ‘n 73 above’.  
118Department of Arts and Culture: Republic of South Africa. Retrieved at  
http://www.dac.gov.za/sites/default/files/WHAT%20IS%20SOCIAL%20COHESION%20AND%20NATI
ON%20 (3).pdf (accessed 30/05/18). 
119 Chan ‘n 73 above’. 
120 Same as above.  
121 Department of Cultural Heritage, 2001 7. 
122 Chan ‘n 73 above’.  
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health care and education systems, to political and civic participation with the idea for 

inclusion of everyone in the society.123 

The European Union on the other hand made an inclusion of multiculturalism as a key 

step towards its inclusion of social cohesion in policy agenda.124 This step results from 

how population mobility and diversity have intensified since the establishment of the 

European Union thus creating new forms of social challenges.125 Chan notes that the 

social cohesion concept developed by policymakers from Canada does not base 

entirely on ethnic or regional issues but also on social and economic issues.126 

In light of the above, most policy makers who include social cohesion in their policy 

agenda are not merely driven to address social and political issues.127 Policy makers 

in contemporary times seem more inclined to drive policies for social cohesion 

because of its potential economic benefits that are attainable through high societal 

cohesion levels.128  The World Bank’s policy paper states that the level of social 

cohesion of a country determines the capacity to establish effective institutions, which 

will have positive effects on the economy of a country.129 In developing policy directed 

towards social cohesion, most policymakers consider that the new contemporary 

forms of socialisation require a different approach in governance and policy 

frameworks.130 These new policies find basis in the need to promote trust or solidarity 

in line with traditional welfare and economic policies. It would also entail promoting 

recognition of the importance of participation as similar to the outcome and lastly a 

more holistic approach to public policy and coordination.131 Jeannotte points out that 

the post-industrial and advancements currently present in most countries have had an 

impact on public disenchantment with democratic politics, intensifying unemployment 

rates emanating from economic restructuring, gradual population increase, mobility 

 
123 http://canada.justice.gc.ca/en/ps/rs/rep/comsocohe.pdf (accessed on 09 February 2019). 
124 Chan ‘n 73 above’ 278. 
125 Same as above. 
126 Same as above. 
127 Dick ‘n 79 above’.  
128 Same as above. 
129 Same as above. 
130 Same as above. 
131 Jeannotte et al ‘Buying in or Dropping Out: The Public Policy Implications of Social Cohesion 
Research (2002a) 631 Strategic Research and Analysis, Department of Canadian Heritage 631. 
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and diversity, and new forms of exclusion in the contemporary era of information 

technology and network society.132 

In comparison with the academic concepts of social cohesion, the concepts of 

policymakers are more problem driven. The policymakers’ concepts of social cohesion 

also raise some questions of how policymakers will address the confusion that 

emanates from the constituents, causes and effects of social cohesion. Chan notes 

that regardless of social studies and policymakers drawing varying concepts, there are 

some distinctive features with similar elements, and are capable of further 

development into uniform, principled and coherent concepts of social cohesion.133 The 

common feature of inadequacy is how both schools of thought fail to develop a clear 

definition of social cohesion capable of being functional and operationalized.134 

2.3. Common elements in academic and policymakers’ perspectives of the nature of 

social cohesion 

The above discussion breaks down Social cohesion into a discussion of two schools 

of thought, an academic perspective and the policymaker perspective. Both 

perspectives on the concept portray similar elements that can be categorised as 

elements indicative of the nature of social cohesion. Regardless of different goals 

driving the academic and policymaker perspectives of social cohesion, both concepts 

are composed of certain common elements that allude to the nature of social cohesion. 

The policymaker, more inclined to achieving social stability, economic development 

and political control perceives social cohesion as the sameness of society, whereas 

the scholarly or academic perspective alludes to social cohesion for conceptualisation 

and definition purposes as the acceptance of diversity and the fusion thereof in a 

socially stable environment. With the aid of empirical South African social structures 

and their functionality, the following discussion will identify key elements or themes 

closely linked to social cohesion and informing basis for conceptualisation capable of 

application in South Africa. These elements are crucial to identify and discuss as they 

provide insight on how to define social cohesion. The next discussion will focus on the 

 
132Same as above. 
133 Chan ‘n 68 above’.  
134 Same as above. 
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nature of social cohesion as derived from academic and policymaker’s perspective of 

social cohesion collectively. 

2.3.1. Cohesion as self-willingness to cooperate among diverse groups in a society 

Struwig submits that both scholars and policymakers believe that in respect to 

contemporary times social cohesion alludes to self-willingness across diverse 

backgrounds to create a common vision to work towards the interest of the nation.135 

One contemporary example is in the majority vote reached by diverse policymakers 

from different political affiliations and objectives, in favour of expropriating land without 

compensation as a form of cooperation among diverse groups in order to promote 

interests of the nation.136 This move subsequently received support from majority of 

South Africans from diverse backgrounds, in the spirit of best interests of the nation to 

the exception of DA, COPE, ACDP, FF PLUS and IFP.137 The department of Social 

Development in its white paper addressing the issue of families, conceptualised social 

cohesion as the process of building shared values and communities of interpretation, 

reducing disparities in wealth and income, generally allowing people to have a sense 

of common goal in light of shared challenges among members of the same 

community.138 

This study submits that the concept of shared values among people of diverse 

backgrounds is relevant in conceptualising social cohesion in South Africa. This is on 

the backdrop of South Africa’s experiences of racial exclusions and segregation 

wherein the advent of the constitution created a codification of shared values of 

equality, freedom and human dignity, to gradually redress past injustices and 

disadvantages that affected majority of South Africans. The overall objective of these 

shared values in the constitution is to create similar public interest of nation building 

among diverse groups by redressing past injustices.139 The notion of shared values is 

therefore important in this study insofar as it incorporates the values of the 

 
135 J Struwig et al ‘From bonds to bridges: toward a social cohesion barometer for South Africa’ (2011) 
9 (4) Human Sciences Research Council Review 1. Available at:  
http://www.hsrc.ac.za/en/research-data/view/5766.  
136 T Mokone Timeslive “parliament votes to make land expropriation without compensation a reality 
early next year” 06 December 2018. Accessed on 08 December 2019(available at 
www.timeslive.co.za/amp/politics/2018-12-06-push-to-make-land-expropriation-without-
compensation-a-reality/)  
137 Same as above.  
138 Department of Social Development ‘White paper policy on families’ 2012 4. 
139 Preamble of the Constitution of South Africa of 1996. 
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transformative constitution as main values of diverse South Africans to create a 

cohesive society, working cohesively to achieve those values without pointing at 

diversity as a factor for exclusion and discrimination against any class of people. , 

Social cohesion is therefore achievable through the direct application of constitutional 

entrenchments, based on desire to progressively realise equality, enjoy freedoms and 

enjoy human dignity among all South Africans. This means that the constitution as the 

supreme law of the land is to be utilised to create policies and measures directed 

towards the realisation of and more awareness of the national values. The shared 

values are progressively positive oriented, which has the ability to significantly change 

peoples’ sense of belonging, sense of nationhood, sense of society and create basis 

for increased tolerance inter-alia trust while working with each other smoothly from the 

confines of diversity in culture, beliefs, traditions and orientations. 

2.3.2. Shared values and sense of belonging 

Some early formulations of social cohesion from a policymaking perspective state that 

social cohesion is an umbrella term for shared values by a particular community.140 

Green also adds that such shared values find expression through a sense of belonging 

being the product or factor for achievement or of achievement depending on the 

circumstances of the case.141Shared values formulate a key subject matter in scholarly 

work and in policy agendas. Norton and De Haan advocate for policymakers to 

advance social cohesion as a concept of shared values conceived under shared 

identities and shared norms in order to facilitate equality and tolerance across diverse 

groups of people. 142  The World Bank adopts and recommends these similar 

dimensions of conceiving social cohesion in the quest for world development.143 In this 

regard, concepts such as ubuntu find expression as shared values among indigenous 

Africans in particular. The only question becomes that of how ubuntu is capable of 

operationalization as a shared value in the contemporary society built on rights, 

entitlements, obligations and differences that overlap with classism. 

 
140 T Southphommasane ‘The challenge of Social Cohesion: Speech given at the ANU Research School 
of Psychology Annual Lecture’ 2016. 
141 A Green & J Janmaat Regimes of Social Cohesion: Societies and the Crisis of Globalization (2011). 
142A Norton & A de Haan ‘Social Cohesion: Theoretical Debates and Practical Applications with Respect 
to Jobs, Background paper for the World Development Report: World Bank 2013. Available at: 
https://openknowledge.worldbank.org/handle/10986/12147. 
143 Same as above. 
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This study submits that the concept of shared values is relevant in the constitutional 

era insofar as it finds expression by policymakers and scholars as a key factor in 

attaining social cohesion or in enjoying social cohesion. The major distinction is that, 

the principle of shared values is not well elaborated or advanced to include values 

purported in the constitution. This study submits that the constitution is the supreme 

law of the land and in its two and half decades it has transformed the social, economic, 

political and customary environments. Shared values have therefore evolved from 

merely being those of tolerance, harmony or ubuntu, but for everyone to share the 

values of being equal, being free, having equal self-worth and most importantly to have 

equal protection and benefit of the law. In this regard, both academic and 

policymakers’ perspectives of the concept of social cohesion cannot be effectively 

developed outside the ambits of the constitution. Shared values is therefore a relevant 

concept in conceptualising social cohesion, to the extent which such social or shared 

values compliment constitutional values to avoid negative oriented cohesion based on 

conflict or exclusion of other groups of people but to progressively share values of 

equality, freedom and dignity among diverse cultures, beliefs and traditions. 

2.3.3. Togetherness, tolerance and harmony 

Scholars and policymakers often talk about social cohesion as a form of togetherness, 

tolerance of differences and creating a harmonious society. 144  Scholars such as 

Staveren define social cohesion bluntly as a phenomenon of togetherness objectively 

aimed at creating unity and harmony in the society.145 In governance structures of 

apartheid and post-apartheid, policymakers often made longwinded speeches on the 

need for a united and harmonious society. The major distinction is that in the post-

apartheid era, during national holidays such as Freedom Day and Africa Day, 

politicians/policymakers speak of togetherness, unity and harmony in the negative 

sense of ousting previously oppressive institutions and persons or in some cases 

simply speaking of unity against other opposing political groups or parties.146 These 

 
144T Southphommasane ‘n 140 above’. 
145  I Staveren, Z Pervaiz, AR Chaudhary ‘Diversity, Inclusiveness and Social Cohesion’ (2013) 1 
Institute of Social Studies, Working Paper Available at:   
http://www.indsocdev.org/resources/ISD_Working_Paper_20131_Diversity_Inclusiveness_and_Social
_Cohesion.pdf.  (accessed 28 September 2018). 
146 The ANC at its 25th annual celebration 2005. 
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calls can be broken down to mean calls for the relevant audience to be cohesive under 

the notion of obtaining what they desire as a group. 

Understanding of cohesion under this notion has increased chances of being subject 

to bias, as it then becomes a concept of convenience capable of easy twist to suit 

either a negative or positive orientation at the same time, while the outcome is to be 

social cohesion regardless. The United Nations Development Programme (UNDP) 

cautions against exclusive or conflict-based cohesion as it can pose a risk to the safety 

and security of the other group,147 yet it is common expression for this notion of social 

cohesion under both scholarly and policymaker’s concepts of social cohesion. This 

study submits that togetherness, unity and harmony are products of social cohesion 

and not the factors that facilitate the attainment of social cohesion. This is mainly 

because the ability of diverse peoples to co-exist across their different cultures, 

traditions and beliefs creates a smooth-running society. However this harmony, unity 

and togetherness, is one of a large-scale nature where almost everyone coheres on 

the same ground, values and understanding regardless of differences. 

2.3.4. Accepting diversity and legitimacy 

Australia is an exemplary case of the most cohesive societies in terms of definitions 

of social cohesion developed for academic purposes.148 One of the reasons for this is 

the common element of people’s attitude towards minorities and newcomers within a 

particular society. This element is part of academic and policy endeavours as one of 

acceptance and legitimacy. One could argue that it complements the element of sense 

of belonging; however, it deals extensively with the attitude of the society that is 

receiving newcomers or that has a minority group amongst it. In contemporary times 

South Africa struggles with accepting certain diversity when it comes to foreign 

nationals from certain impoverished African regions. Certain stereotyping of foreign 

nationals, as taking opportunities and flourishing to the disadvantage of South African 

citizens are ideas shared and unanimously agreed on, motivating the majority to resent 

foreign nationals. The eventual manifestation of such resentment of diversity through 

violent outburst of society results in negative oriented cohesion of one group united 

 
147  United Nations Development Programme ‘Predicting Peace: The Social Cohesion and 
Reconciliation Index as a Tool for Conflict Transformation’  UNDP: Cyprus 2015 15, Available at:   
http://www.scoreforpeace.org/files/config/score_book_pdf/1/Score%20Book.pdf (accessed 28 
September 2018) 
148 Same as above.  

http://www.scoreforpeace.org/files/config/score_book_pdf/1/Score%20Book.pdf
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against another under prejudicial drives, subsequently manifesting conflict and 

exclusion of a certain different minority group. 

This study therefore argues that the concept of accepting diversity is a crucial one to 

conceptualising social cohesion in South Africa. The South African constitution 

acknowledges diversity and advocates for respect, equal protection and benefit of the 

law without discrimination based on being different from others. 149  The issue of 

diversity is therefore important in this discussion as it serves as one of the underlying 

predicators for the holes in the fabric that holds South African people together. The 

failure to tolerate and accept diversity attributes mostly to the death of ubuntu yet the 

constitution affirms and purports values of ubuntu. This study further submits that both 

policymakers and scholars only have to confine their notion of accepting diversity to 

entrenchments of the constitution. The reason behind this is that constitutional 

entrenchments are interdependent such that the violation of one right affects other 

rights and realising one right opens up realisation of other rights. This can be 

highlighted by the decision of the court aquo in the case of Prince v President, Cape 

Law Society150 where by denying the applicant his right to equality; he was further 

denied the right to religious freedom, right to freely choose a profession which further 

limited his right to dignity.151 Such denial of rights resulted from the application of 

formal equality, which drives towards consistently creating sameness instead of the 

constitutional approach to substantive equality of accepting and respecting diversity. 

This decision as later reversed to accept diversity in terms of the progressive 

entrenchments of the constitution shows the impact of denying basic right on arbitrary 

grounds.152 Additionally the concept of accepting diversity and legitimacy must be in 

line with assertions of Bulmer and Solomos on the need to accept diversity as a 

determinant of social cohesion.153 

 

 
149 Sec 9 of the Constitution of South Africa. 
150 Prince v President, Cape Law Society [2002] ZACC 1; 2002 (3) BCLR 231 (CC); 2002 (2) SA 794 
(CC). 
151 Same as above. 
152 Minister of Justice and Constitutional development and others v Prince (Clarke and others 
Intervening); National Director of Public Prosecutions and others v Rubin, National Director of Public 
Prosecutions and others v Acton (CCT108/17) [2018] ZACC 20; 2018 (10) BCLR 1220 (CC); 2018 (6) 
SA 396 (CC); 2019 (1) SACR 14 (CC) (18 September 2018). 
153 Bulmer & Solomos ‘n 103 above’. 
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2.4. The constitution informed concept of social cohesion in South Africa 

Prior to the constitution, South Africa’s system of parliamentary sovereignty dictated 

and decreed without being subject to questioning or criticism. This led to the creation 

of forced cohesion under decrees and policies of exclusion and segregation. The 

advent of the constitution has brought the culture of rights, transformation and 

redressing past injustices. This study argues that an accurate definition of social 

cohesion in South Africa is conceivable in line with the entrenchments of the 

constitution. With the right to equality being a substantial piece of creating social 

cohesion under this study, it is important to look at how the right to equality has been 

interpreted and applied to transform and redress past injustices against minorities, the 

marginalised and the vulnerable 

By using the constitutional entrenchments and objectives, it becomes less complex to 

conceptualise social cohesion in South Africa, for use by both scholars and 

policymakers. Due to the context, circumstances and past of South Africa, a negative 

oriented social cohesion existed under apartheid laws. The constitution aims to 

redress this in a positive way. In dealing with the facts and factors giving rise to the 

case of National Coalition for Gay and Lesbian Equality v Minister of Justice & Others, 

154 the Constitutional Court dealt with a challenge on the right to equality. A 

marginalised and previously disadvantaged group with minority status in terms of 

different sexual orientation sought to recognition in the South African society through 

the ambits of law. In addressing the issue, the court pointed that a substantive 

approach to equality is the preferable approach to achieve objectives of the 

constitution.155 One of these objectives is a rainbow nation, united (cohesive society). 

In dealing with affording marginalised and vulnerable people, the court noted that the 

desire for equality is not basis for action to eliminate difference in order to create 

sameness.156 

For purposes of understanding social cohesion in terms of the constitution, the 

approach of the court in National Coalition case is worth interpreting. In order to create 

cohesion among different races, ethnic groups, beliefs, tribes, nationalities, ages, 

 
154 National Coalition for Gay and Lesbian Equality v Minister of Justice & Others154 [1998] ZACC 15; 
1999 1 SA 6 (CC). 
155 Same as above. 
156 Same as above 66. 
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genders, orientations and other classifications living in one society, all such difference 

must be recognised, protected and promoted on an equal basis found on equal human 

worthy.157 In this regard, cohesion among different groups and people is attainable 

through recognising people as substantive equals.158 An illustration of the accuracy of 

this conceptualisation is found in how the South African Human Rights institutions and 

South Africans in their individual selves fight for equality in social, economic, political 

and customary spheres, with the land redistribution movement being a practical 

example. Within those differences, the constitution seeks to afford everyone equal 

protection and benefit of the law for purposes of addressing past injustices which 

includes a negative oriented cohesion to a positive oriented cohesion of accepting, 

protecting and respecting differences.159 

This study employs and adopts the view of the highest court in developing a concept 

of social cohesion as one founded on the need for substantive equality, to create 

substantive equals for purposes of accepting, recognising, respecting and protecting 

differences instead of creating sameness. Fredman supports this notion further by 

submitting that substantive equality operates in a way aimed at dismantling and 

redressing the cycle of disadvantaged individuals and systematic marginalisation of 

people.160 With adoption of a substantive approach to social cohesion, the right to 

equality facilitates the promotion of respect for diversity within society while 

significantly reducing stereotypical representation of certain orientations, gender, 

beliefs, cultures, nationalities or races.161 These changes are crucial as they inform 

how people will not only have a sense of belonging but will quash differential treatment 

of different people by creating one unified diverse society. 

The National Development Plan (NDP) 2030 conceptualises a practical notion of social 

cohesion for South Africa.162 The NDP 2030 identifies social cohesion as a long-term, 

development goal directly linked to a series of outcomes such as; promotion of the 

entrenchments of the constitution to foster constitutional values to become shared 

 
157 Same as above.  
158 Same as above. 
159 Sec 9 of the Constitution of South Africa. 
160 S Fredman Discrimination Law (2011) Chap 1. 
161 Fredman ‘same as above’. 
162 Department of Planning, Monitoring and Evaluation ‘National Development Plan 2030 Our Future, 
Make it Work. National Planning Commission’ Available at:   
http://www.nationalplanningcommission.org.za/Pages/Downloads.aspx.  

http://www.nationalplanningcommission.org.za/Pages/Downloads.aspx
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values. Secondly, to equalise opportunities while promoting inclusion and redress of 

past injustices, which is essentially the actual realisation of constitutional 

entrenchments.163 Thirdly, increasing interactions across races and different classes, 

and lastly, to create a social compact that serves as basis for equality, inclusion and 

prosperity for all.164 This substantially adds to the notion adopted by this study, that a 

concept of social cohesion in South Africa can only be relevant, accurate and capable 

of operationalization if it finds basis and revolves around the entrenchments of the 

constitution. 

The above discussion also highlights why the topic of ubuntu is pivotal to the concept 

of cohesion. Through ubuntu and equality people in their individual selves will view 

their self-development as the development of the entire society since ‘I am because 

you are’, is the attribute of ubuntu. Ubuntu and equality therefore create individuals 

that make a society of well-respected and accepted differences, because those 

individual differences are facilitative factors in making the society. From this point, not 

only can we expect peaceful co-existence, but also most of the attributes of social 

cohesion as individually discussed by policymakers and scholars to be social 

cohesion, become more visible, thus resulting in actual social cohesion. This 

concludes that social cohesion is not the elimination of differences to create 

sameness. Social cohesion is the realisation of differences, respecting such 

differences and the ability for such differences to co-exist peacefully with the objective 

of making one society where everyone holds equal human worth. This echoes the 

objectives of the constitution and the idea of a rainbow nation. 

2.5. Conclusion 

This chapter concludes that social cohesion needs to be developed and 

conceptualised within the ambits of the constitution in order to be practically effective 

and capable of operationalization in South Africa. It is crucial to take the South African 

circumstances and context into consideration before creating a policy worthy of the 

concept of social cohesion. Some of the critical reasons for using the constitutional 

entrenchments in drawing up a concept of social cohesion applicable in South Africa 

are mainly, policy or social changed made in line with such a definition will eventually 

 
163 NDP 2030 same as above. 
164 NDP 2030 same as above. 
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require operationalization. Such implementation is impractical outside the scope of the 

actual environment and circumstances of South Africa. The chapter has also shown 

that the discussion on ubuntu, a customary and traditional value of social unity and 

cohesion, is a crucial tenet in people accepting, respecting and promoting respect for 

differences without the need to create sameness. In this regard, the objective of 

creating substantive equals through respect and realisation of diverse cultures, 

traditions, beliefs, nationalities, ethnic groups, races and orientations, ultimately 

creates a cohesive diverse society premised on equal human worth. The following 

chapter engages the circumstances of South Africa and its experiences during 

apartheid and post-apartheid, in order to facilitate a discussion on the role of law in 

promoting social cohesion through exploring the two different eras, different 

governance structures, different policies and laws and different experiences. The right 

to equality is part of the discussion to show how its interpretation and application in 

post-apartheid to create respect of differences and ensure everyone has equal benefit 

and protection of law. This discussion seeks to provide rationale for law’s ability to 

promote social cohesion in positive oriented way in the post-apartheid era as 

compared to the negative oriented cohesion of the apartheid era premised on 

exclusions and segregation based on race and gender. 
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THE LAW AS AN INSTRUMENT OF SOCIAL COHESION IN APARTHEID AND 
POST-APARTHEID CONTEXTS 

3.1. Introduction 

The previous chapter discussed the complexities and variations imminent in defining 

the concept of social cohesion. The chapter showed that a concept of social cohesion 

with relevance and applicability to South Africa’s circumstances must find basis from 

and revolve within the ambits of South Africa’s experiences and most importantly 

within the ambits of the Constitution. This chapter delves into a critical discussion of 

the utility of law in South Africa. The discussion develops to purposeful exploration of 

certain figments of law such as the right to equality as entrenched in South Africa’s 

supreme law and how its intended utility and functions in the realisation of social order 

and cohesion. The closing evaluation will look at steps the government and 

stakeholders have taken to address the problems associated with utility of law as well 

as the outcome of such efforts. 

The abovementioned objective of this chapter entails examining the circumstances of 

South Africa and experiences in apartheid and post-apartheid eras. This serves to 

facilitate basis for the discussion on the role of law in promoting social cohesion 

through exploring the two different eras, different governance structures, different 

policies and laws and different experiences. The discussion on the right to equality is 

to objectively show interpretation and application of law in post-apartheid as basis for 

creating respect for differences and ensure everyone has equal benefit and protection 

of law, in building a cohesive society. The right to equality is a significant value of the 

Constitution’s objective to redress past injustices and an important concept to the 

realisation of positive oriented social cohesion through eradication of inequalities 

across social, economic, political and cultural differences that form basis for social 

disorder and inherent indicators of the lack of social cohesion, thus important in this 

study. A thorough discussion of the abovementioned key aspects will serve as 

rationale for law’s ability to promote social cohesion in a positive oriented way in the 

post-apartheid era as compared to the negative oriented cohesion of the apartheid era 

premised on exclusions and segregation based on race and gender. 

3.2. Background on law as a social tool 
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In this study, law influences the conditions of social situations to which such law 

applies.165 In this regard, law drives the social situation it applies to, focusing on how 

the law plays a role in creation, maintenance, development or reform of the relevant 

social situation.166 This is a justification for the need to look at apartheid law and post-

apartheid law, focusing on the role of such law in creating, maintaining, developing or 

reforming the social situation of the relevant context.167 

Stone asserts that in order to understand law as a social tool, certain gaps on effects 

of the legal order on social order as well as effects of social order on the legal order 

have to be analysed and interpreted.168 The effective understanding of this concept 

would necessitate looking at what courts say and do, examining the words and 

provisions of statutes and what courts do under them.169 Further examination of the 

measures for executive action of enforcement, and duties of executive officials is also 

necessary.170 Lastly, there is need to examine gaps in rules of conduct on matters as 

prescribed by statute or judicial decision or juristic writing and the actual conduct of 

citizens, and the assumed or expressed objective of legislature or court in formulating 

a rule and the actual consequence of observance of such a rule is important.171 

The classification made by Stone is crucial to understanding law, its role in society 

regardless of the assumed and expressed objective of law. This is true in both 

apartheid and post-apartheid contexts of South Africa where law and rules 

implemented with an assumed and expressed objective yet resulting in a direct impact 

on the social order, which inter alia had an effect on the very same legal order that 

facilitated such social order. 

In light of these thin lines between the connectedness of social order to legal order as 

well as legal order to social order, it becomes complex to define law in this study 

without incorporating the social utility of law in that definition. As a set of rules to 

regulate conduct and interactions at a social, economic and political level, all of these 

 
165 See generally (Cchiff Socio-legal theory and Stone on Law and Social Sciences in the Second half 
Century in Dimensions of Law and Justice). 
166 See generally (Cchiff Socio-legal theory and Stone on Law and Social Sciences in the Second half 
Century in Dimensions of Law and Justice). 
167 JE Penner & E Melissaris McCoubrey & White’s Textbook on Jurisprudence 2012 33-39. 
168 J Stone Law and Social Sciences in the second half century: Dimensions of Law and Justice (1996). 
169 Same as above. 
170 Same as above. 
171 Same as above. 
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exist within a social structure and have a direct and indirect effect on social order. In 

light of this, the adoption of law may seek to and be founded on need to regulate and 

promote social order.172 In light of this, it is important to draw an overview of law as a 

legal phenomenon classified under certain theories of law. 

3.2.1. Theoretical classifications of law and its social function 

Since this is part of the background on law and its role, three main classes of inquiries 

into law formulate basis of discussion under this section namely natural law, positive 

legal philosophy and realist school of legal philosophy. Natural law philosophy probes 

into priori legitimacy of the legal phenomena in areas of justice and nature.173 The 

positive legal philosophy delves into the identification of legal phenomena, its 

normative structure and its validity among humans.174 Lastly, the realist school of legal 

philosophy is more concerned with the interpretation of laws in social and 

psychological contexts and replacing normative standards with casual ones.175 

3.2.1.1. Natural legal philosophy 

Natural Law theory is one of the theories ascribed as the first legal theory. The theory 

was founded by Greek philosophers namely Aristotle (384-322BCE), and Socrates 

(470 – 399 BCE) regardless of the Socrates problem pertaining contradictions in 

accounts of his philosophies, he is known for moral philosophy. Socrates. Heraclitus 

(535-475BCE) on the other hand is known for providing his legal theory in oracular 

terminology on the doctrine of the universal flux and the unity of opposites, fire being 

the basic material of the world, collectively bringing contradicting interpretations.176 

Heraclitus is criticised mainly for being in contradiction with principles of logic and 

making knowledge unobtainable and more complex to develop.177 Plato (427 – 347 

BCE) a devoted follower of Socrates who developed two key philosophies of forms 

and doctrine, and the Republican concept of a good society ruled by a philosophical 

states-man. Plato persists over human pessimism on prospects of happiness founded 

on the genuine appreciation of how radical morality and intellectual conversion can 

 
172 Same as above.  
173 DN Cchiff ‘Socio-legal theory: social structure and law’ (1976) 39 (3) The Modern Law Review 287. 
174 Same as above. 
175 Same as above. 
176 A Laks & WM, Glenn Early Greek Philosophy (2016). 
177J Barnes The Pre-Socratic Philosophers (1982).  



53 
 

redeem humanity.178 Additionally, Plato opines that from this conception, the human 

rationale is no less dark, features opposing poles of reason, emotion and desire to 

render it all liable to the internal conflict, which builds moral defects.179 As pure as the 

natural law reasoning advanced and explained law and rules, it is develops further in 

the discourse of Roman philosophers. Aquinas (1221–1274) whose philosophy 

derives from scriptural theology focuses on what is naturally true between God and 

human beings. Aquinas distinguishes between law in general, kinds of law, eternal 

law, human law and divine law. In essence of all of Aquinas’s philosophies, law 

amounts to the integration of human law founded on the basis of natural law.180 The 

rationale in this regard is that from natural law there exist general and indemonstrable 

principles that allow the human reasoning to ascertain laws. Natural law is therefore 

more perfect than these laws as it is law with moral substance and deals with 

necessary instead of variable elements.181 It follows that under natural law of Aquinas, 

due to reasoning in human nature, good is to be done and evil to be avoided.182 Kant, 

Rousseau, Locke (1632–1704), Grotius (1583–1645) and Hume (1711–1776) adopted 

and followed the reasoning of Aquinas.  

This legal theory generally looks into the relation between nature and society by 

providing two legal concepts that govern society. The first concept stipulates that for 

social governance purposes, a policymaker intending to regulate social relations 

purposefully creates applicable law and these may vary from society to society and 

from time to time. The second concept entails there is no person who purposefully 

creates law for social regulation but law naturally controls all persons.  

Natural law therefore sustains as law of reason, eternal law and principles of natural 

justice. The natural law school of thought creates need to establish the normative 

judgment of the moral substance of the law in question. An illustration is the speech 

made by Nelson Mandela before the passing of judicial judgment on his conduct that 

allegedly was in violation of apartheid laws.183 In his speech, he justifies his conduct 
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by drawing a distinction on the morality of the rational abilities of every human being 

and the legality of positive law regulating each country.184 This speech interprets into 

an expression of the connectedness of morality and human conscience, showing that 

under natural law theory a rational human being has a higher duty than merely obeying 

law.185 The same is notion is echoed by Kant who believes in autonomy of reason and 

will.186 Kant advances that human reasoning is law creating and comprises moral 

order.187 Kant asserts further on the need for rules in order create social order based 

on just and reasonable rules.188 In this instance, Kant shows that a human being’s 

reason will naturally compel him to join society if by reason he or she is aware that 

society and wrongdoing are incompatible.189 It is therefore under natural law where 

law created out of pure reason derived from the need of social order or cohesion, there 

is a guarantee of social peace, order and union from the implementation of such law.190 

Natural law is subject to criticism for failing to relate with any real system of law. In this 

regard, natural law attributes to a comparative yardstick that falls short as a criterion 

for determining the validity of law.191 

3.2.1.2. Positive legal philosophy 

The positive school of thought believes that law aims to facilitate and attain justice, 

morality or any normative end and consequentially the success or failure of law will 

not be a determining factor of its validity. In this regard, the positivists opine that law 

needs proper adoption and formulation in accordance with socially acceptable rules. 

For this reason, law is valid regardless of it being an unjust law according to any other 

standard. The maintenance of order and governance of society should be the aim of 

the particular law in order for its validity to be authentic. However, the pioneers of the 

positivist school of thought shun from addressing the question of mandatorily abiding 

to such law or not.   

The main voices theorising concepts of positivism are John Austin, Hans Kelsen and 

Herbert LA Hart. As one of the first positivist, John Austin theorises a utilitarian 
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approach wherein he perceives law to be commands backed by threat of sanctions 

coming from a sovereign leader who is in command of habitually obedient citizens.192 

In contemporary times, other jurists have taken a different perspective to positive law, 

in particular Hart. Kelsen provides the pure law theory in the 20th century where law is 

merely binding norms, however, not providing for evaluating those particular norms.193 

In this approach, Kelsen provides that there is a Grundnorm that serves as the basic 

norm on or under which the adoption and making of all other laws unfolds and depends 

on for their validity.194 On the other hand, Hart provides that law is a system of social 

rules.195 Hart rejects the pure law theory of Kelsen by providing that law as a social 

phenomenon does not depend on threats of sanction for efficiency and neither does it 

need to revolve in non-normative social surroundings.196 On this note, Hart divides 

rules into primary and secondary rules wherein primary rules pertain to conduct while 

secondary rules deal with administrative rules for officials administering primary 

rules.197 

3.2.1.3. Legal realism 

Legal realism theorises that law must be understood according to how it is interpreted 

in practice in the courts and in enforcement by executive officials.  The realist legal 

philosophy in this case does not clearly explain law, its role and validity before the 

making and interpretation of the law in question. This means that to a certain extent, 

a certain law is as valid and relevant as its interpretation by a court or in practice 

instead of the significance of the actual or direct flow of consequences before 

interpretation and enforcement. The problem associated with applying this theory is 

that it does not provide policymakers with background on which and how law making 

processes must be in line with certain objectives or creating a certain order. 

Oliver Wendell Homes is the leading figure of Legal Realism view as a prophecy of 

what the courts would do. Wendell submits that law is not a mystery but a well-known 

profession pertaining to what we want to appear before the judicial officers for or how 
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to stay out of court.198 In this regard, public force vests in the judiciary whereas the 

state’s power remains reserved for use in enforcing judicial judgements.199 Wendell 

explored law in deviation from the common supposition that law is an orderly system 

of rules within which deducing a decision is easy to do. Legal rules under Holmes are 

however, not developed from formal logic but developed through an active process of 

each person’s self-government. 200  The gist and fulcrum of Holmes’s philosophy 

revolves on the need to develop common law to allow better determination of results 

of individuals’ conduct and determining the proper measure for liability for such 

individual conduct.201 In essence, it meant law is the general collection of what judges 

have done, acting within the rules of conduct, which subsequently determines when 

the force of the state and how much of it is unleashed. In this regard, the decisions of 

court officials develop into law and rules of conduct with the passing of time, becoming 

legal duties. These assertions are conflictual with the natural school of thought as it 

deviates from the application of the natural or moral order since Holmes insinuates 

that men make their own law instead of law deriving from a mysterious omnipresence 

in terms of natural law.202 In this case, the prophecies of what courts may or are likely 

to do is in fact not pretentious but law in terms of Holmes’s prophecies of law.203 

Karl Llewellyn is another pioneer of the realist legal philosophy who adds substantial 

theorisation and consideration of judicial roles and conduct as the main explanations 

and defining elements of law. He considered a court to be in a state of discharging its 

duties if such duties are carried out with clear consciousness of their effect, reasoning 

and with purposive intention and intricately addressing a wider range of situations.204 

Llewellyn adds that legal practitioners have to be trained to deliver arguments with a 

strong persuasive effect, placing emphasis on facts of the case because facts of a 

case are ordinarily more significant to and influence the outcome as compared to the 

applicable law.205 It is therefore outcomes from the applied facts that constitute law 

instead of logical reasoning on legal rules, a deductive science under other theories 
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of law.206 These assertions were met with criticism, initially on the basis that legal 

realism is generally complex to apply and also that in terms of Llewellyn’s philosophy 

legal practitioners would have to go beyond mere potential in order to argue a case 

effectively in order to learn all possible factors that can affect the outcome.207 In this 

regard, the notion of law being a system of well set rules applied invariably to each 

and every situation remains the norm as compared to Llewellyn’s assertions. 

3.2.2. Jurisprudential conception of social functions of law 

Roscoe Pound submits that in the 20th century the problem is not in understanding 

what law is, but what law does, how it does it, what it can be made to do and how.208 

The second issue in this regard pertains to the yardstick of valuing conflicting and 

overlapping interests and claims that must be harmonised or reformed by the legal 

order.209  Durkheim’s analysis of the correspondence between social structures of a 

particular state and its legal order gives responsive insight to Pound’s questions. 

Durkheim asserts that law reproduces primary forms of social solidarity (social 

cohesion) and we only have to classify the various types of law applicable in 

establishing the various types of social solidarity that correspond to such law.210 This 

advances an idea of structural functionalism of law where law regulating a society 

expresses the types of solidarity that unites members of the society.211 To understand 

the meaning of law and its social function in this case, Durkheim asserts that by law 

assuming the form of juridical rules it presents two kinds of juridical rules namely 

repressive and restitutive rules. 212  Repressive rules make up penal law while 

restitutive rules assert restoration of things through civil law, procedural law, 

administrative law and constitutional law.213 In this regard, the attainment of social 

solidarity (social order/cohesion) out of the two juridical rules, informs the type of social 

structure or cohesion among the members of the society.214 
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Two distinct forms of solidarity or cohesion are used to justify this interpretation of law 

and its social function. The mechanical solidarity and the organic solidarity model are 

applied in this case. Mechanical cohesion is informed by the collective and common 

conscience that exists between members of society as a result of shared values and 

desires, beliefs, habits and attitudes.215 The common and collective similarities of 

members of a society therefore inform a common reaction to a deviant or 

unaccustomed act by another member thus showing the relationship between law and 

common morals.216 In this regard, common conscience of a society does not get 

shocked because an act is criminal in nature but an act is a crime because it has 

shocked the common conscience of society  thus it is not rebuked because it is a crime 

but it is a crime because society reproves it.217 In this instance Durkheim indicates that 

law is merely a tool for society whose structure is based on mechanical cohesion and 

such law would have to be repressive or penal to safeguard the values of the society. 

On the other hand, organic solidarity or cohesion corresponds with legal order of a 

restitutive nature. In this regard, law is regarded as playing a role in society by looking 

at the degree which society divides labour according to developments of co-operative 

law that has restitutive functions.218 This kind of law does not depend on common and 

collective conscience of society but is merely law of positive co-operation. Durkheim 

notes that such law arises out of diversity and specialisations in society which leads 

to mutual dependence on the co-operation of all members of the society. 219 Both 

mechanical and organic cohesion indicate that aspects of law vary with the variation 

of the social relations which law governs.220 This further indicates that law and social 

order are connected and dependant on each other and the connection can either be 

direct or indirect. 

Duguit incorporates Durkheim’s assertion but minimises the function of the state by 

providing that law is not a creature of the state, but exists independent of the state.221 

Duguit asserts further that law is not given the juridical norm to rule by state 
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intervention but by the existence of social fact in social cohesion.222 The rationale 

behind this assertion is that a rule of law comes into existence when a group of 

individuals that compose a society understand and admit that reacting to a violation of 

the rule or law can be socially organised.223Shortcomings in Duguit’s assertions are 

overshadowed by Durkheim’s structural functionalism of law where law cannot be 

distinguished from the concept of society and Durkheim acknowledges effectiveness 

of legal rules from social determinants. 224  In this case there is no secondary 

relationship between the concept of law and that of society since what law is depends 

on what society is or the understanding of it. 

The background given here will serve as basis for understanding the following 

discussion on the utility of law in South African context of apartheid era and post-

apartheid era. The objective is to prove that law has social function and promotes 

social order. The social context of apartheid time was directly linked to the legal order 

the same way the current social context is a result of the apartheid legal order which 

also paved way for society’s outcry for a change of legal order in the form of the 

transformative constitution (current legal order), to regulate and create a new social 

order of equality, dignity and freedoms. 

3.3. The Apartheid governance, laws and impact on social cohesion 

The apartheid era was characterised by the most repressiveness and segregation ever 

witnessed in South Africa. The vibrancy and basis for success of such repression and 

segregation was the manner in which law adopted and utilised by the apartheid system 

of governance. Law was utilised to impose and create a certain social setup based on 

exclusions and segregation of certain races, gender, cultures and beliefs. The 

underprivileged, marginalised and disadvantaged position of the majority was the 

outcome of the apartheid system of governance, which forms the essence of what the 

1996 constitution aims to redress, towards creating an inclusive and socially cohesive 

society. 
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It is argued that from around 1948, the architects of apartheid advanced laws that can 

be equally compared to the Nuremberg laws of the Nazi ideology.225 The effect of 

apartheid laws was the creation of a negative oriented cohesion based on conflict and 

exclusion between races as a primary factor, while other factors such as gender, 

orientations, culture, beliefs, nationality and orientations were merely secondary. 

Bunting asserts that apartheid laws removed fractions of privileges previously enjoyed 

by the majority in social, economic and political spheres.226 

The apartheid regime is described as rooted in concepts of slavery, colonisation and 

segregation; to which there was legislation for a continuum of discrimination against 

non-whites.227 Apartheid laws therefore ignored culture, tradition and beliefs of the 

indigenous people while gradually developing a law based system of ‘separate but 

equal’.228 This ideology is discussed in the previous chapter as one of the fundamental 

concepts informing the concept of social cohesion in this study, whereby constitutional 

entrenchments aim to promote respect and protection of diversity instead of creating 

sameness.229 Dubow gives a relevant analysis of what the apartheid system did to the 

social structures of South Africa through operation of law. Dubow asserts that law-

based segregation became an ideology for organisation of white supremacy 

objectively to defend and maintain the prevailing social order from the threat of the 

growing potentially militant African proletariat.230 

In light of this, it is important to look at some of the laws passed by the apartheid 

government to create a sense of organised separate society on racial lines. This is 

mainly to identify the curtailed functions of law in imposing a certain social organisation 

and structure. Regardless of the cohesion created by apartheid being negative 

oriented to create rigid exclusions and segregation; it is worth exploring some of the 

laws in order to determine the function of law in promoting the so-called social forms 

and structures of apartheid era. It is noteworthy that in this study it is not possible to 
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consider all apartheid legislation because of space. Hence only a few of the most 

notable laws used to promote a racial segregation social order will be discussed below 

3.3.1. The Population Registration Act 30 of 1950 

As part of creating social forms and structure of exclusion based on racial exclusions, 

the apartheid regime implemented laws for race classification. The Population 

Registration Act of 1950 was one such Act aimed at systematically classifying race, in 

order to implement rigid separation of races effectively as a new form of social order. 

This Act provided for the compilation of a register of the population of the Union so as 

to keep a record of all people under classification and categories of birth and race.231 

Section 5 of the Act provided for the Director of the Population Register to classify 

people as white, coloured or native, with coloured and native further classified 

according to the ethnic or relevant group they belonged to.232 

Through this Act, the social order of exclusion was consolidated as all identified 

persons were required to play their roles from within their identified population groups. 

This meant by using law to separate races and identifying people, a certain social 

order was created in the form of rigidly separated people who were further conferred 

roles and duties towards the state but discharged from within the respective population 

group of every person. Regardless of the law possessing ulterior primary objective of 

oppression by making non-whites do what whites did not wish to do, a certain social 

order was created through these laws. In essence society cohered across racial lines, 

across identified population groups. This indicates that law has the potential to 

significantly impose on or influence social change, social structures and the lines 

across which people can cohere, unite or even divide.  

3.3.2. Prohibition of Mixed Marriages Act 55 of 1949 

To also further consolidate the system of racial exclusion as a form of social order, the 

apartheid government enacted law to limit and prohibit interracial marriages so as to 

maintain some form of racial purity. The Prohibition of Mixed Marriages Act of 1949 

was enacted as law to safeguard and magnify racial lines and difference, further 

ensuring that the social order of racial exclusions is safeguarded by not legally 
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recognising interracial marriages. The Act provided that a marriage between a 

European and a non-European could not be solemnised and any such marriage 

solemnised in contravention of the Act would be void.233 Exceptions to this were only 

available for a marriage between a European and non-European concluded and 

solemnised in good faith and where the parties appeared to be European and 

habitually consorted with Europeans as a European and alternatively where a 

European appeared non-European and consorted with non-Europeans.234 Also a male 

who married someone who is domicile outside the Union, whom he could not have 

married in the union, such a marriage was void in the Union.235 

This particular legislation can be described as a protective measure by prohibiting and 

limiting ‘contamination’ of the superior white group by non-whites. The impact of this 

on the social order was the birth of the coloured group also separated from being part 

of the white group. The legislation extended separation lines across race as a form of 

regulating social forms, structure and order. By being hell-bent on maintaining racial 

purity and superiority, social structures and the social order was significantly changed 

through such laws aimed at safeguarding white/racial supremacy. This further 

indicates that through implementation and enforcement of law aimed at fostering 

political and economic supremacy, social structures and social order was significantly 

influenced into a negative oriented social cohesion based on exclusions and 

separation across racial lines. 

3.3.3. Bantu Homelands Citizenship Act (National States Citizenship Act) 26 of 1970 

The Bantu Homelands Citizenship Act is another form of law that consolidated racial 

exclusions and separation between whites and non-whites was through identification 

of citizenship. This law had an impact on the social order of the time as it directly 

recognised whites as citizens of the Union while other non-whites were citizens of self-

governing territorial authorities in ‘Bantu Homelands’. The chairman of Bantu Affairs 

Commission, Froneman MP in 1968 reflected on the recognition of Bantu homelands 

by noting that the apartheid government did not recognise Bantu as one single people 

but as groups of people divided by language, culture and tradition making them 
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different nations. 236  He further added that the policy on Bantu Homelands and 

Citizenship was not racial policy but merely recognised the existence of the white 

nations and several Bantu nations.237 

This study submits that this piece of law created and furthered the rigid separation 

between whites and non-whites in terms of territory and sense of where a particular 

person ought to feel like they belong. The consequential social forms and order was 

fostered on the backbone of race-based policy, with a negative orientation of creating 

separation and exclusions. The impact and consolidation of inequalities by this law in 

other spheres such as economic and political spheres would only have to be 

complimented by subsequent legislation as will be shown below. This indicates that 

law has the potential to foster a certain social order which can be either negative or 

positive oriented social order. In the case of apartheid laws, the desired social order 

was one of distinction between racial groups through social structures where non-

whites cohered and existed on their own separate from whites based on social, 

economic and political privileges. 

3.3.4. Reservation of Separate Amenities Act 49 of 1953 

To further consolidate the identified races, citizenship basis, territory and groups to 

which each race belonged, the apartheid government ensured that there would be 

some form of social order through maintaining cultural purity. The Reservation of 

Separate Amenities Act of 1953 was implemented to further reserve certain public 

spaces, public transport or portions of such to the exclusive access and utilisation of 

a certain racial group or class.238 Owners of certain public spaces or vehicles were 

required by law to set aside part or all of such property for the exclusive use of a certain 

race and ensure there were notices of such restrictions in English and Afrikaans 

only.239 Contravening these laws by being at restricted places would result in a fine 

not exceeding 50 pounds or imprisonment not exceeding 3 months.240 

By limiting mixed group activities, this restrained developments of the depth of social 

ties between the different groups. The resulting social order from this law of exclusion 
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and rigid separation was one of social and cultural exclusivity. In essence law was 

used in any way possible to create a social order of two defined cohesive societies of 

the white and non-whites, at conflict. The ability of law to promote social cohesion is 

evident in this case insofar as it created a negative oriented cohesion during apartheid, 

redressing these unjust laws and positions created through law, has the potential to 

significantly promote positive oriented cohesion under shared values of all diverse 

people as entrenched in the constitution. 

3.3.5. Group Areas Act 41 of 1950 

The apartheid government also enacted laws to consolidate racial segregation and 

restrain freedom of movement through laws that separated residential territories of 

different race groups. In the Group Areas Act, people were grouped into certain racial 

groups such as whites, native, coloured and anyone who was not a member of the 

white or native group.241 Section 34 prescribed powers to the Governor General to 

define ethical, linguistic, and cultural or group of persons fitting as members to a white, 

native or coloured group.242 Such classification required that a person classified and 

registered under a certain group be part of the group. Section 20 to 25 dealt with 

property rights, indicating a person from one group could not own, inherit or dispose 

property to a person from another group when the property is located in an area 

demarcated for another different group.243 

The overall effect of this policy framework was manifest on social structures to the 

extent of fostering social forms and order of exclusion. By limiting the ability of certain 

identified groups to compete with another, to share the same resources such as land, 

it ultimately meant the different races could not socially coexist outside the scope of 

the physical and social order fostered by the apartheid laws such as the Group Areas 

Act. These laws had a direct and indirect impact on social order, for instance, directly 

creating the social order of divided racial groups, however indirectly creating another 

form of social order among the repressed conceived to cohesively work towards 

political, socio-economic equality and freedom. The form of social order primarily 

created through operation of apartheid laws, gave birth to a secondary form of positive 
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oriented cohesion based on shared values to outdo racial supremacy and retain 

equality in political, economic and social fields. 

3.3.6. Native Laws Amendment Act 54 of 1952 

This Act aimed at limiting the influx of natives in white group areas through law 

establishing certain conditions under which non-whites could access and permanently 

live in whites only areas. These conditions identified people born in that area and had 

continuously lived in such area, people who had continuously worked for 10 years for 

one employer in the area, the wives, unmarried daughters and sons under 18 years of 

anyone who qualified in terms of the first two provisions and lastly to people who had 

been granted permission to be in such white group areas by authorities generally in 

cases of migrant and contract workers.244 

Almost similar to the Group Areas Act, the Native Laws Amendment Act had its own 

impact on the social order of the day. It directed people to live in identified and confined 

areas for such a particular group. This was to further tear the racial fabric and to 

consolidate the social order of exclusion and rigid separation. In essence, law 

consolidated the intended separatism social order across races, with further exclusion 

from political, economic and social spheres being the norm. This social order in its 

negative orientation bore conflict at a gradual pace as the repressed groups cohered 

against the apartheid system, after the system had successfully fostered through law, 

a social order of exclusion and separation across racial lines. This supports the 

positive notion of this study that law is greatly capable of fostering and promoting social 

cohesion with a positive orientation of unity, harmony, respect for diversity and equality 

across economic, social, political and cultural lines. 

3.3.7. Black (Native) Laws Amendment Act 54 of 1952 

The Act aimed to maintain the social order of exclusion through regulating labour and 

economic opportunities by reserving most skilled and sought-after opportunities for 

whites. By regulating the registration of trade unions and safeguarding against inter-

racial competition, the Act managed to reserve certain opportunities for whites.245 The 

effect of such regulations was further division among the white and non-white races 
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with the intention to consolidate the political and economic position of the white. This 

however, directly and indirectly promoted a certain social order on which the divided 

races increasingly found reasons to cohere as the effects of discriminative laws also 

magnified the importance of realising shared values of a single , uniform society. 

3.4. The overall impact of apartheid laws in fostering social order of rigid exclusions 

and racial separation 

The laws discussed above, in their individuality had a specific purpose to limit and 

regulate certain interactions and direct the flow of social cohesion between white and 

non-white races from within economic, political, social and customary confines. The 

effect of apartheid laws is described by Marioti and Fourie as still shaping the South 

African Society 2 decades after its abolishment.246 Abel affirms that the laws that 

forced the relocation of natives affected inter-ethnic trust such that in present day 

South Africa, people living in former Bantu Homeland have less trust of other South 

Africans, are less proud to be South African and relevant to this study are drawn to the 

idea of a united country.247 This entails that the effect of the forced social order during 

apartheid, insofar as it broke the fabric holding together diverse tribes, cultures, 

nationalities, races and classes affected social cohesion during apartheid and is still 

an issue in present day South Africa, hence engaging an inquiry into the role of law in 

promoting social cohesion in post-apartheid South Africa. The impact of apartheid laws 

on social order was not only an issue during apartheid, but had significant impact that 

is still felt in the present-day context as contributing to key issues of inequalities, trust 

and shared values that inform basis of inquiring into the status of social cohesion in 

South Africa. 

The effect of apartheid laws on social order can be described in line with Bourdieu’s 

assertion that in fostering social order, social relations are a factor independent from 

individual will because what exists in the social world is relations instead of interactions 

between agents or inter-subjective ties between individuals.248 This refers to objective 
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relations existing independent of individual consciousness and will.249 It would be 

correct to assess apartheid laws as resulting in two forms of cohesion that are related, 

with the first one being the direct result of discriminatory law aimed at separating and 

excluding people based on race therefore creating a social order of exclusions. The 

second form of social order is a product of the first result of forced social separation 

and exclusion which entails the cohesion among the excluded people premised on the 

idea of relating within spheres of political, economic and social exclusions that were 

felt from the operationalized laws. 

In this regard, it would be accurate to argue that the contemporary post-apartheid 

question of social cohesion can be redressed through operation of law as already 

envisioned in the constitution. This entails that the attainment of social cohesion in 

post-apartheid can be a direct result of redressing apartheid law and its effects. This 

would further entail that at the core of post-apartheid laws is the advancement of 

shared values of equality, dignity and freedom to create a more cohesive society in 

the positive direction. This means that the dynamics of apartheid laws essentially 

created social differentiation through policy of exclusion in social, economic and 

political spheres which informed social order of that time and have also impacted 

conceiving post-apartheid social cohesion hence engaging this study. One thing that 

has become clear is that law is capable of facilitating, fostering and promoting a certain 

desired social order. In that regard, imposition of unfair laws that do not safeguard the 

realisation of shared values by the whole community creates a social order of conflict, 

exclusion and rigid separation. However, an all-inclusive legislative approach that 

safeguards the realisation of shared values of the whole diverse community has the 

potential to promote social cohesion in the positive sense. 

Clark and Worger submit that key aspects of apartheid legislation were that people 

resident in South Africa enjoyed different rights and privileges on the basis of race.250 

These differences were for a certain period visible in South African social ties and 

social structures. The social order became that of differentiation. This section 

concludes that apartheid laws indeed influenced changes in social cohesion through 

changes in social relations, social ties and social structures. Post-apartheid era has 

been a long process of transforming society’s economic, political, social and cultural 
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differences in order to legally facilitate the harmonious coexistence of diversity. The 

effects of apartheid are still greatly felt two and half decades after the end of apartheid. 

Law has therefore become the main tool to utilise in fostering a positive oriented social 

cohesion in South Africa. The following discussion will focus on the post-apartheid era, 

to examine the situation and the available law that can significantly promote social 

cohesion in the positive oriented sense. 

3.5. Social cohesion in post-apartheid South Africa 

The post-apartheid era is legally based on the constitution. South Africa’s constitution 

was developed on the backdrop of apartheid injustices and inequalities. The overall 

objective of the constitution is to foster transformation in economic, social, political and 

cultural spheres through legal tools based on equality, freedom and dignity. The 

constitution is therefore ‘the supreme law of the land and any law inconsistent with it 

is invalid’.251 

Regardless of the constitution’s commitments and ambitious provisions, certain social 

gaps exist due to the slow progress in realising transformation in the economic, 

political, social and cultural spheres. For one or several reasons the fabric that holds 

society together from within the ambits of shared values entrenched in the constitution 

has increasingly become incapable of developing or maintaining a cohesive society. 

Social indicators of these gaps are mostly out of causes of a socio-economic nature 

such as increased inequalities, poverty, issues on equal access to opportunities such 

as quality education and healthcare as well as unemployment rates among the black 

majority South Africans as compared to the white minority. 252  Majority of factors 

contributing to low social cohesion levels in South Africa are primarily based on socio-

economic factors or conditions. Political indicators of social divisions are visible in how 

the ruling party African National Congress has been gradually losing support due to 

the majority of diverse South Africans from across all racial lines losing faith in the 

political capabilities of the ANC towards attaining the shared values committed in the 

constitution.253 The following is a brief overview of post-apartheid indicators of and 
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causes of lack of social cohesion prompting the need to realise constitutional values 

in order to promote social cohesion through application of law. 

3.5.1. Economic indicators 

The United Nations Human Development Report on South Africa indicates that South 

Africa is the richest country in the Sub-Saharan African region with a gross domestic 

product of $ 12, 390 per capita as of 2015/2016.254 On the other hand economic 

growth per person is only at 1 to 2% per year, which is not sufficient enough to 

eradicate poverty rapidly.255 The 2019 Human Development Report on South Africa 

indicates that inequalities in human development have damaging effects in society 

and negatively weaken social cohesion and general trust in government and 

institutions.256 In South Africa, 6.3% of the population are multidimensionally poor 

while an additional 12.2% classified as vulnerable to multidimensional poverty.257 The 

breadth of deprivation (intensity) in South Africa, which is the average deprivation 

score experienced by people in multidimensional poverty, is 39.8%. 258  These 

economic indicators have increasingly created classism of upper, middle and lower 

economic classes. This has been a cause for concern as people find it difficult to relate 

harmoniously and cohesively at a social level while facing different economic 

challenges on the backdrop of past injustices of apartheid which the constitution 

committed to redress compounded as shared values of the nation. 

The World Bank Gini Index for South Africa asserts that inequality in South Africa is 

very high with measurements of inequality standing at 0.63 being the highest in the 

world.259 Furthermore, the Palma ratio of South Africa stands at 7.1 as the highest 

ratio in the world where the richest 10% of the population attain 7 times as much of 

the national income portion as the poorest 40%. 260  Another indicator of these 

disturbing inequalities is in the calculation drawn by the Pew Research Centre in 2013 
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to indicate that it is only during Nelson Mandela’s tenure, where the income of black 

people grew more steadily than that of the white, Asian and coloured counterparts.261 

Statistics South Africa also showed that the total income in white households is five 

times higher than that of the black households at a rate of 300 000 rand against 70 

000 rand. 262 In 2019 Pew Research further reported that increasing racial divisions 

and pessimism over democracy loom as attitude towards institutions have increasingly 

become negative leading to some form of social disorder.263 Additional to this is the 

increasing negative attitude towards foreigners and consolidated beliefs on increased 

crime and terrorism as a 60% contribution by foreign nationals. The social fabric has 

been weakened in this regard as at least 55% of South Africans opine that in this 

regard, foreigners merely want to adopt South African customs and ways of life.264 

These are alarming inequalities that also clarify why there has been growing social 

instability and less social cohesiveness in the post-apartheid contemporary times. One 

could argue that these inequalities in what is supposed to be an equal society are a 

constant reminder of the legacy of apartheid governance system. This is a legacy that 

tore social ties across racial lines. 

The fabric that holds society together has endured the test of post-apartheid 

developments in the wake of constitutional values and provisions directed at 

addressing and eradicating inequalities. Income and wage inequalities that affect 

economic circumstances have in contemporary times resulted in broken social ties to 

manifest through public outrage, protests, riots and acts of violence against foreign 

nationals from neighbouring African countries, shop owners and against the 

government as well as a sharp increase in crime. All of these are indicators of the 

effects of inequalities on social cohesion in post-apartheid South Africa. One of the 

key effect in this regard is lack of trust which is a key tenet for people to work together 

cohesively in any society. 

 
261 D DeSilver ‘Chart of the Week: How South Africa changed, and didn't, over Mandela's lifetime,’ 06 
December 2013. Retrieved from http://www.pewresearch.org/facttank/2013/12/06/chart-of-the-week-
how-south-africa-changed-and-didnt-overmandelas-lifetime/. (accessed 02 May 2020) 
262 PJ Lehohla ‘Living Conditions of Households in South Africa: An analysis of household expenditure 
and income data using the LCS 2014/2015,’ South Africa: Statistics South Africa 2017). 
263C Tamir & A BudimanIn South Africa, racial divisions and pessimism about democracy loom over 
elections (May 2019) (accessed at:https://www.pewresearch.org/fact-tank/2019/05/03/in-south-africa-
racial-divisions-and-pessimism-over-democracy-loom-over-elections/ (accessed on 26 October 2020). 
264 Same as above. 

http://www.pewresearch.org/facttank/2013/12/06/chart-of-the-week-how-south-africa-changed-and-didnt-overmandelas-lifetime/
http://www.pewresearch.org/facttank/2013/12/06/chart-of-the-week-how-south-africa-changed-and-didnt-overmandelas-lifetime/
https://www.pewresearch.org/staff/christine-tamir
https://www.pewresearch.org/staff/abby-budiman


71 
 

3.5.2. Social indicators 

Certain inequalities of a social nature also impede the progressive realisation of social 

cohesion in post-apartheid South Africa. With education becoming an essential good, 

the uneven distribution of education facilities in South Africa has increasingly resulted 

in strains on social cohesion. With 23 universities and a number of primary and 

secondary schools offering the best quality education, there are concerns aired on 

how the education system reflects a legacy of the apartheid era of discrimination.265 

Access to quality education at primary and secondary level is an issue and access to 

tertiary education is far more demanding on resources which also relates to 

subsequent uneven results. To indicate the effect of this on social cohesion, there has 

been an increase in student protests especially at higher learning institutions, which 

has become a common occurrence throughout the country.266 

The same social indicators bore from inequality are also evident in terms of access to 

healthcare services. Sulla asserts that the poor are far from health facilities while the 

rich are close resulting in uneven access to healthcare services.267 This is a big 

concern, considering that South Africa is reported to be the most affected country by 

the HIV and AIDS infection with 7.1 million people living with the virus as of 2018 

contributing to 19% of the global population that is living with the disease.268 This and 

other health circumstances increase the need for access to healthcare. In light of the 

impoverished and uneven economic circumstances, these are indicators of social 

fragmentation due to the high levels of inequalities at all levels of interaction. 

Further indicators such as inequalities in terms of housing have been tabled in several 

national plans of action as fundamental steps to overcome poverty and inequalities. In 

2015, 39% of the South African population was defined to be overcrowded with the 

poor measured to have an overcrowded rate of 60.8% while the non-poor’s 

overcrowded rate is 23.6%.269 

 
265 Birkisdóttir ‘n 252 above’ 32. 
266 Same as above. 
267 V Sulla & P Zikhali ‘Overcoming Poverty and Inequality in South Africa: An Assessment of Drivers, 
Constraints and Opportunities’ Washington, D.C.: World Bank Group, 2018 23.  
http://documents.worldbank.org/curated/en/530481521735906534/OvercomingPoverty-and-
Inequality-in-South-Africa-An-Assessment-of-Drivers-Constraints-andOpportunities 
268South Africa. Retrieved from http://www.unaids.org/en/regionscountries/countries/southafrica (2018 
January. 
269 Sulla ‘n 267 above’. 

http://www.unaids.org/en/regionscountries/countries/southafrica%20(2018


72 
 

Personal safety within the society has become another crucial point of indication of 

broken social ties due to the increase in different kinds of crime. The United Nations 

reported that in 2017 the murder rate in South Africa was at 34.1 per 100 000 people 

in comparison with that of the whole of Africa which was at 12.5 and stands at 3 in 

Europe.270  The Eastern Cape Province was recorded as of 2016/17 to have the 

highest murder rate of 55.9 per 100 000 people with 52.1 being the rate of people 

murdered everyday on average.271 Other crimes such as rape in South Africa are also 

considered to be the highest in the world with 109.1 rape cases being recorded per 

day in 2016/17.272 In 2020 the Institute for Statistics South Africa reports that crime 

detected as a result of police action has increased in some areas and reduced in 

others, for instance contact crimes (inclusive of rape, murder, attempted murder, 

sexual offences, common assault and robbery) increased from an average of 617 210 

in 2019 to 621 282 in 2020, while commercial crimes have increased with 0.1% from 

2019 to 2020.273 These indicators are alarming signs of a society growing less and 

less cohesive as trust has been lost, harmony has been lost, and ideals of shared 

values and ubuntu losing influential utility in this plague of inequalities. 

3.5.3. Political and governance indicators 

In as much as apartheid ended in 1994, politics and governance largely remain race 

based, with the ANC dominating among the majority black population which gives it 

two thirds of the votes and the Democratic Alliance (DA) dominating among other 

ethnic groups.274 Corruption has become one of the biggest political indicators and 

factor for society to distrust and be at loggerheads socially. The 2017 Ibrahim Index of 

African Governance rated South Africa as number 6 out of 54 countries with high 

political and governance corruption.275 South Africa’s biggest corruption tide has been 

in relation to the presidential tenure of President Jacob Zuma who was charged with 

16 counts of corruption involving racketeering, fraud and money laundering among 

other charges such as rape and accepting bribery for access to certain resources of a 
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public nature.276 The major result of this has been social unrest in the form of protests 

and riots that pushed for inquiries and later the resignation of Jacob Zuma in 2018. 

The society as a whole has grown less cohesive in this regard due to the little trust in 

political institutions and their governance. 

The ideals of shared values have been getting eroded within the constitutional 

dispensation. Achieving social cohesion requires narrowing focus to realising 

entrenchments of the transformative constitution with social cohesion being the 

primary and ultimate objective. 

3.6. South Africa’s transformative constitution as supreme law that can promote social 

cohesion in post-apartheid era 

This study submits that, from previous discussions, the fundamental normative 

character of social cohesion in South Africa entails a positive approach to realising 

shared values, respecting, realising and protecting diversity so as to promote the 

peaceful coexistence of different races, ethnic groups, cultures, beliefs, nationalities 

and orientations on basis of equal worth. This study has already established that 

apartheid laws were used to create a certain social order where social cohesion was 

determined by racial lines and the subsequent inequalities under which peoples 

related. It is therefore undeniable that law has the ability to promote social cohesion in 

the positive oriented sense. This study will discuss the transformative Constitution of 

South Africa as law that can facilitate social equity, social change and ultimately social 

cohesion through realising the shared values of all diverse people in the form of 

equality, freedom and dignity. 

The Constitution of South Africa is the dawn of democracy and the birth of the rights 

movement in South Africa. This framework was developed on the backdrop of 

apartheid rule and the adverse effects thereof to objectively redress the results and 

effects of apartheid rule. A fundamental issue in redressing these past injustices is 

that of transforming South Africa into a rainbow nation where diversity thrives and 

excels under equal worth as enshrined in the Constitution. Purporting commitments to 

transform social, economic, political and cultural spheres, the constitution thrives on 

shared values of equality, dignity and freedom. The right to equality is perceived in this 
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study as informing social change due to how previous discussions have shown that 

during apartheid and in post-apartheid, rifts in social ties and social cohesion have 

been caused by inequalities in the economic, political and social spheres of interaction. 

The right to equality as enshrined in the constitution is the fundamental starting point 

of promoting social cohesion in South Africa through elimination of inequalities. In 

President of the Republic of South Africa v Hugo, Goldstone J noted that in promoting 

equality so as to prohibit unfair discrimination, the purpose of the constitution becomes 

that of establishing a society in which all people are accorded equal worth in all regards 

regardless of diversity or membership to particular groups.277 He further noted that, 

the achievement of such a society in light of the deeply inegalitarian past would not be 

easy but is the primary goal of the constitution which cannot be overlooked.278 This 

assertion means that, it is the primary goal of the constitution to eliminate inequalities 

as a way of redressing the social order of apartheid era so as to create a positive form 

of social cohesion based on shared values entrenched in the constitution. 

In the case of Government of the Republic of South Africa and Others v Grootboom 

and Others,279 it was highlighted that in realising the objectives of the constitution, 

human dignity; freedom and equality are fundamental and shared values that can be 

denied to someone by merely denying someone food, shelter and clothing which are 

socio-economic amenities.280 This compliments the previous discussions on indicators 

of social cohesion wherein socio-economic inequalities are regarded an indicator of 

the absence of social cohesion. This further supports the notion that the constitution 

is the law that can be used to promote social cohesion because its primary objective 

is to create a society without social, economic and political inequalities. 281  The 

importance of tapping into the social fabric of cohesion by eliminating inequalities 

through constitutional values was also affirmed in the case of Khosa v Minister of 

Social Development.282 It was noted that ‘within the idea of shared values; sharing the 

responsibility for the problem and consequences of poverty equally as a society is a 

representation of the extent which rich members of society view the minimal well-being 
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of the poor as connected with their well-being and the well-being of the whole 

society’.283  This also consolidates that the attainment of social cohesion in post-

apartheid South Africa is possible through elimination of inequalities by realising and 

operationalizing of shared values safeguarded in the constitution. 

The negatively oriented social order of apartheid era flourished at the expense of 

positive oriented social cohesion because it was facilitated by discriminatory laws 

where by society was divided into groups, races, tribes, cultures, genders, classes. 

These inequalities among different groups in society resulted in conflicted cohesion 

between the oppressed and the oppressor with the oppressed cohering to fight for 

equal protection and benefit of law as the oppressors. The ultimate objective of the 

constitution is to redress the social order created by the discriminatory laws of 

apartheid that created unevenness and systematic inequalities. In this regard, it will 

be important to examine the right to equality as the key legal basis for promoting 

inclusive social cohesion in South Africa. 

3.7. The right to equality as underlying law for promoting inclusive social cohesion in 

post-apartheid South Africa 

The right to equality as provided in the constitution guarantees and aims to create 

equal protection and benefit of law. 284  This equality is in line with all rights and 

freedoms. In this regard, the legislature is required to implement law and measures 

designed to protect and advance categories of persons, disadvantaged by unfair 

discrimination. 285  Furthermore, the state is prohibited to discriminate directly or 

indirectly based on one or more grounds  including race, gender, sex, pregnancy, 

marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, 

conscience, belief, culture, language and birth. 286  This non-discrimination against 

anyone directly or indirectly based on one or more grounds is also extended to 

individuals with an additional obligation on the legislature to enact law to safeguard 

such a realisation.287 The importance of the right to equality in this entire inquiry is 

premised on the notion that, it is the underlying law that expressly deals with 

circumstances of inequalities that have been identified in this study as factors 
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contributing to broken social cohesion in South Africa. The same classified grounds 

are also the consequences of and similar to grounds for discrimination under apartheid 

laws that substantially contributed to the creation of the apartheid social order of 

exclusion and rigid separation. In this regard, the right to equality does not merely aim 

to redress political and economic inequalities but objectively endeavours to influence 

social change and social order through redressing certain social circumstances or 

conditions (disadvantages and privileges) that can influence or promote a certain 

social order to be the norm. As already indicated a social order based on inequalities 

and discrimination presents a negative oriented social cohesion based on conflict and 

exclusion. 

In this study the right to equality is therefore regarded as the legal basis for promoting 

social cohesion in South Africa as it retrospectively and prospectively drives towards 

eradicating inequalities in a society previously torn by race-based policy that imposed 

social order of separatism. The context, within which the right to equality is developed, 

advances the legal intention to change social order to a level of cohesiveness through 

equality and equal benefit of law within political, social, economic and cultural spheres 

of societal interaction. 

In order to understand the functionality of the right to equality in promoting social 

cohesion it is important to give an overview of the normative character of the right to 

equality and how it has been interpreted, developed and applied in South Africa to 

redress inequalities that affect social cohesion attempts. The following discussion on 

equality will elaborate how this right applies in this study as the underlying law by which 

the social cohesion indicators can be addressed and social cohesion itself be achieved 

through law, in post-apartheid South Africa. 

3.7.1. Concept of the right to equality 

The right to equality is embedded within universal human rights and has been adopted 

in South Africa as one of the founding values of the supreme law of South Africa in 

post-apartheid. The right to equality similar to other rights is not absolute and can be 

limited in terms of law of general application.288 However, in its own functionality, the 

right ensures that there is realisation of equal protection and benefit of law afforded to 
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everyone with the idea to eradicate inequalities. The nature of equality has been noted 

by the Human Rights Commission as easy to understand from the context of South 

Africa’s history of inequalities and a divided society.289 Smith submits that giving the 

right to equality a construed definition is a complex process as it can result in different 

concepts of equality depending on the case at hand;290 however, there are certain 

distinctions that have been made by South African courts in interpreting and applying 

the right to equality to redress past injustices. 

3.7.2. Formal and Substantive approach to equality 

In South Africa, equality is theorised and interpreted in two broad distinctions namely 

formal equality and substantive equality with substantive equality repeatedly affirmed 

as the most favourable in the post-apartheid context.291Formal equality conceptualises 

equality as the process of treating similar situations in a similar way.292   Formal 

equality perceives equality to be achieved when there is consistency in treating similar 

situations the same way. Regardless of this form of equality intending to eradicate 

perceived formal and informal inequalities, it possesses certain shortcomings. Formal 

equality essentially aims to create sameness, which is a big deviation from the 

objectives of the constitution as a whole. The constitution aims to create and promote 

respect for diversity instead of creating sameness. People are seen as equals through 

being afforded equal worth from within their diverse spheres of cultural, social, 

economic and political existence. Finley notes that to employ formal equality would 

result in marginalisation and disempowerment of certain groups in society.293 This 

would be similar to reverting to the approach of apartheid laws that created a social 

order of exclusion through laws that marginalised and disempowered certain groups 

in society. 

The concept of formal equality was applied in one distinct case in South Africa. The 

court aquo in the case of Prince v President, Cape Law Society, 294 applied formal 
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equality to arrive at a decision. In a case where the plaintiff sought for his right to 

equality to be realised, challenging unfair discrimination based on beliefs, the court 

refused to recognise such right by applying formal equality through the lenses of 

achieving equality by consistently creating sameness instead of promoting respect for 

diversity.295 The decision to refuse a Rastafarian access to the legal profession on the 

basis of his beliefs meant that the court expected people to be similar in order to fulfil 

the idea of equality instead of applying constitutional values of promoting respect for 

diversity.  Such conception of equality is essentially based on advancing discrimination 

under the need to create sameness in order to realise equality. 

Due to the deviation of formal equality from values and objectives of the constitution, 

formal equality will not be applied in this study as the underlying law to promote social 

cohesion. 

The concept of substantive equality has however been applied and affirmed in several 

instances in South African jurisprudence to compliment values and objectives of the 

constitution such as fostering social cohesion of the rainbow nation. Substantive 

equality focuses on transforming a negative oriented right on non-discrimination to a 

positively oriented right of substantive equality. 296  This compliments the idea of 

redressing the negative oriented social order facilitated by the discriminatory apartheid 

laws, to a positively oriented social order based on equality. Substantive equality 

therefore operates as a legal tool to eradicate subordination of disadvantaged and 

marginalised groups through operation of law and policies. This has the ultimate effect 

of restructuring social order to a more cohesive level. Smith submits that substantive 

equality achieves the realisation of equality in society through making individuals 

substantive equals by recognising diversity.297 This study submits that substantive 

equality is a fundamental concept of law that can be operationalized to be an effective 

tool in eradicating and curbing factors that affect social cohesion as well as clear out 

indicators of the absence of social cohesion while effectively promoting the social 

environment for restructuring to more cohesive levels. 
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In National Coalition for Gay and Lesbian Equality v Minister of Justice & Others298 a 

minority group of LGBTI was excluded from equal enjoyment of the right to practice 

freedom of sexual orientation. In this case the Constitutional Court considered both 

formal and substantive equality before arriving at a decision. It was noted that the 

desire for equality cannot be used as a means for elimination of difference to create 

sameness.299 In this regard, the idea of treating people the same does not infer nor 

create equality rather it creates inequality.300In this regard, a fundamental structure of 

substantive equality must be realised, which requires each human being to be treated 

as deserving equal treatment on the basis of equal worth.  

By adopting a substantive approach to equality in South Africa, this study argues that 

it is easy to realise other constitutional values because of the endemic nature of 

equality as basis for the realisation of other rights.301 This approach to equality as 

applied in different cases has progressively redressed instances of marginalised and 

disadvantaged groups within political, social, economic and cultural spheres of 

interaction. This approach is relevant based on how social cohesion tensions are 

significantly contributed to by the conditions in political, social, economic and cultural 

spheres of interaction. Removing inequalities in these spheres of interaction to 

objectively to promote and facilitate equal worth, equal respect, equal benefit and 

protection of diversity refutes political, social, economic and cultural reasons for 

society not to be relatively and inclusively cohesive. 

Fredman submits that a substantive approach to equality primarily operates by way of 

dismantling a cycle of systematic disadvantages and marginalisation of people while 

promoting equal respect and human dignity.302 The attainment of equal respect and 

human dignity fostered through substantive equality is significantly capable of reducing 

 
298 National Coalition for Gay and Lesbian Equality v Minister of Justice & Others [1998] ZACC 15; 1999 
1 SA 6 (CC). 
299 Same as above. 
300 Same as above para 66. 
301 Minister of Justice and Constitutional development and others v Prince (Clarke and others 
Intervening); National Director of Public Prosecutions and others v Rubin, National Director of Public 
Prosecutions and others v Acton (CCT108/17) [2018] ZACC 20; 2018 (10) BCLR 1220 (CC); 2018 6 
SA 396 (CC); 2019 1 SACR 14 (CC) (18 September 2018) and Jordan & Others v S [2002] ZACC 22; 
2002 6 SA 642 (CC).  
302 S Fredman Discrimination Law (2011) see chap 1. 
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stereotypical associations and stereotypical representation of diverse cultures, beliefs 

and traditions.303 

All of these factors can be collectively deemed as indicating that by applying the right 

to equality substantively, the objectives of the constitution to redress past injustices of 

apartheid laws and its social order of exclusion would be practically achieved. This 

study submits that a substantive approach to equality as enshrined in the constitution 

is the primary legal basis for law to promote social cohesion in post-apartheid South 

Africa. 

3.7.3. Endemic nature and function of equality on a practical approach to promoting social 

cohesion 

Within the constitutional dispensation, realising a single right to the exclusion of others 

is not facilitative enough to address or eradicate flawed social cohesion. It is therefore 

important to further explore the right to equality as an important underlying concept of 

law that can effectively promote social cohesion. The endemic nature of the right to 

equality entails that it has the ability to affect all other rights in the Bill of Rights.304 The 

rights in the Bill of Rights as developed during CODESA to shift from apartheid to 

constitutionalism were developed as a matter of consensus on the shared values of 

everyone within the political, social, economic and cultural spheres. The right to 

equality has an endemic character wherein if it is realised, directly and indirectly other 

inter-dependent socio-economic, political and cultural rights are realised, and an 

adverse effect and impact on other rights occurs if the right to equality is denied to 

someone. 

In the case of Prince v President, Law Society of the Cape, the court aquo’s decision 

denied to recognise the applicant’s right to equality and not be unfairly discriminated 

based on his beliefs, which had an adverse effect on his right to freely choose a 

profession, his right to religious freedom and ultimately his overall human dignity was 

infringed on. 305  The failure to realise the right to equality in this regard further 

marginalised Rastafarians in social, economic and cultural perspective, thus 

maintaining inequalities among a nation of diversity which is contrary to the 

 
303 Same as above. 
304 Fredman (same as above). 
305 Prince v President, Law Society of the Cape ‘n above’. 
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constitution. The envisioned rainbow nation which the constitution endeavours to 

create by safeguarding rights is premised on the potential of legal influence on social 

structures and forms of peaceful, harmonious and cohesive coexistence of a diverse 

people in society. In an appeal to the Constitutional Court, two decades after the court 

aquo’s decision, substantive equality was later applied in the case of Prince. This is 

after the initial decision that denied realisation of his right to equality and not be 

discriminated. In realising substantive equality in the Constitutional Court’s decision, 

the rights to freely choose a profession, right to religious freedom and that of human 

dignity of the marginalised and previously disadvantaged Rastafarians were also 

realised through equality.306 

This study submits that the right to equality is basic to the recognition of all other 

fundamental rights contained in the Bill of Rights hence an important concept of South 

African law with relevance to this study. The importance and effect of this assertion is 

understood in the context of South Africa’s history of inequalities and exclusions. The 

apartheid regime invested in laws that excluded and discriminated against non-whites 

in political, economic and social spheres of interaction. The adverse effect was not 

only the denial of equality but the denial of all other rights that are realised through 

realising equality. The advent of the constitution as the supreme law by which law as 

a tool facilitates the restructuring of the divided society to a more unified one that is 

more cohesive. In this regard, the core of the process of social cohesion attainment in 

the post-apartheid era is the concept of equality which inter alia affects the recognition 

of other fundamental rights as shown in the case of Prince. 

In this case, any law or measure subject to the constitution that fails to reflect the 

concept of equality is invalid and inapplicable towards cohesive interactions in 

economic, political, social or cultural spheres. The invalidation of such inconsistent 

laws that deviate from constitutional entrenchments can be construed as ensuring that 

the progressive realisation of a cohesive society is not slowed or hindered by a 

repetition of apartheid-like inequalities and discrimination. This means that the 

 
306 Minister of Justice and Constitutional development and others v Prince (Clarke and others 
Intervening); National Director of Public Prosecutions and others v Rubin, National Director of Public 
Prosecutions and others v Acton (CCT108/17) [2018] ZACC 20; 2018 10 BCLR 1220 (CC); 2018 6 SA 
396 (CC); 2019 1 SACR 14 (CC) (18 September 2018). 
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practical attainment of social cohesion is possible through safeguarding and realising 

equality in post-apartheid South Africa.  

3.7.4. Functional applicability and realisation of the right to equality in promoting social 

cohesion through section 8 of the constitution 

Section 8 of the Constitution is important in this study as it gives a directive on how to 

apply the rights (shared values of society) in the constitution so as to redress past 

injustices of a discriminatory social order. Section 8(1) provides that the Bill of Rights 

’is applicable and binding to all laws, the legislature, executive, judiciary and all other 

organs of state’.307 This section sets the basis for the obligation of law making and the 

particular direction in which such law should be made, interpreted and then enforced 

by all organs of state. This means that the legislature in post-apartheid is bound to 

make laws based on constitutional ideas and values of equality, freedom and dignity 

to inform and promote cohesiveness of society in political, social, economic and 

cultural spheres. Furthermore, this provision obligates the judiciary to interpret laws 

on the backbone of constitutional entrenchments for purposes of developing and 

giving decisions that promote social cohesion through realising shared values that are 

safeguarded by the constitution. Lastly, it also obligates the mechanism of law 

enforcement to be aligned with the same constitutional ideals of redressing the 

apartheid social order of discrimination and exclusion in political and socio-economic 

spheres. The constitution subtly acknowledges in this regard that law is a tool for social 

order and can structure society’s cohesion in any way that compliments the nature of 

such law. In this case the nature of South Africa’s supreme law is directed towards the 

eradication of inequalities and past injustices, with the objective to create a more 

cohesive society based on respect of and equal worth across diversity. 

Section 8(2) of the Constitution provides that provisions in the Bill of Rights are binding 

on both natural and juristic persons to the extent which the provisions are applicable, 

considering the nature of the right and nature of duty imposed by the right at hand.308 

The notion that the right to equality aims to create substantive equals and not 

sameness implies that equality applies to the realisation of all rights in the Bill of Rights. 

The realisation or non-realisation of any right has an adverse effect on equality which 

 
307 Sec 8(1) of the Constitution of South Africa 1996. 
308 Sec 8(2) (same as above). 
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informs the creation of substantive equals in society. This indicates that failure to 

interpret and apply any right from a point of substantive equality can lead to 

discrimination or inequalities based on unfair discrimination whichever may be 

applicable. The existence of any form of inequalities is the only required condition for 

social cohesion to become affected. Similarly, the successful realisation and 

application of equality in eradicating inequalities is the most important legal condition 

for social cohesion to be promoted among diverse groups in society. 

Equally important is how section 8(a) and (b) provide for the application of  the Bill of 

Rights to natural persons by obligating the judiciary to make orders that give effect to 

rights in the Bill of Rights, and where necessary to develop common law in instances 

where legislation does not give effect to a right in the Bill of Rights.309 This means that, 

in the quest to give effect to the shared values of society as entrenched in the 

constitution, the judiciary has a task to supplement and develop law where subordinate 

law and legislation fails to realise a certain right in the Bill of Rights. This indicates that 

the drafters of the constitution intended for redressing of inequalities created by 

apartheid regardless of the existence or lack of legislation that gives an express 

provision to facilitate such realisation. 310  This means that subordinate laws and 

legislation are not the primary legal tools for redressing the social order but 

constitutional provisions.311 These constitutional provisions can be interpreted and 

applied to reform and develop common law or create binding precedent on the 

eradication of inequalities, which ultimately influences social cohesion in society. 

The above discussion provides insight into the nature of equality. It further indicates 

that there is need to give an overview of how the right to equality has been adjudicated, 

interpreted and applied to give effect to the shared values of redressing the apartheid 

social order and create a more cohesive society of diverse people. 

3.8. Adjudication, interpretation and application of the right to equality in political, 

economic and social spheres to eradicate inequalities and redress social order 

 
309 Sec 8(a) and (b) of the Constitution of South Africa of 1996. 
310 Same as above. 
311 See generally President of the Republic of South Africa and Another v Hugo.  



84 
 

This section is going to focus on exploring how the right to equality has been 

adjudicated, interpreted and applied in South Africa considering the diverse nature of 

South Africa’s demographics and culture.  

3.8.1. Case of MEC for Education KwaZulu-Natal and Others v Pillay 

In this case the Constitutional Court applied substantive equality in order to 

accommodate diversity while realising equal worth of minorities’ rights in an 

environment controlled by majority beliefs and culture. A learner was prohibited from 

wearing a nose stud at school because it was regarded a violation of the school’s code 

of conduct. However, the learner was only wearing the nose stud as part of the 

requirements of her Hindu religion. The school was sued for a discriminatory code of 

conduct because of how such prohibition was regarded a violation and limitation of the 

right to freedom of expression and conflicted with the right to freedom and cultural 

expression.312 Unlike in the case of Prince there was a more proactive approach by 

the Constitutional Court by applying a substantive approach to promoting the right to 

equality. 

In interpreting the application of the right to equality, the court noted that the provisions 

of the code of conduct as a form of regulating rules and law were an avenue for indirect 

discrimination. This indirect discrimination similar to that of apartheid laws derived from 

allowing other groups of learners to have freedom of expression of their religious and 

cultural beliefs while denying the same opportunity to the minority groups thus creating 

inequalities. 313  This was labelled as ‘withholding the benefit, opportunity and 

advantage of fully enjoying culture and practising religion, constituting indirect 

discrimination of the affected party.’314 

In explaining the effect of such discrimination Justice O’ Regan highlighted that pupils 

who had previously been granted an exemption, such as Hindu pupils allowed to wear 

‘Lakshmi strings’ in honour of the Goddess Lakshmi, and pupils who had been allowed 

to wear hide bracelets as a mark of respect when a close relative died, would have 

been a better comparison. 315  The discrimination posed by the code of conduct 

 
312 MEC for Education: Kwazulu-Natal and Others v Pillay (CCT 51/06) [2007] ZACC 21; 2008 (1) SA 
474 (CC); 2008 2 BCLR 99 (CC) para 115. 
313 Same as above para 130. 
314 Same as above para 15. 
315Pillay case (same as above) para 130. 
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imposed disparate impact on certain religions and cultures316 and not others, such a 

code is regarded as ‘not neutral but enforces mainstream and historically-privileged 

forms of adornment at the expense of minority groups and historically-excluded 

forms’.317 

The facts and developments made in this case indicate that a certain social order is 

imposed by measures, rules and laws that create a certain expectation of conduct 

among different groups. This means that the more that law differentiates people 

without affording equality, is the more other (marginalised and previously 

disadvantaged) groups get discriminated thus creating a divided society. Furthermore, 

this case indicates that the pupils would be forced to stay in a school environment that 

does not accept them based on different culture and religious beliefs and practices. 

The right to equality is applied as part of restitutive laws and restoring a certain social 

order whereby there are no subordinates, no marginalised and no disadvantaged 

groups through quashing all forms of inequalities that can be created directly or 

indirectly by law or rules. The effect of not enforcing the right to equality is inequalities 

that develop into certain social, economic, cultural and political differences, further 

manifesting in the absence or presence of social cohesion as applicable. The end of 

apartheid was the advent of a long journey into eradicating inequalities and 

discrimination through operation of a supreme law namely the Constitution. To create 

a rainbow nation (cohesive society of diverse peoples) equality has to be realised in 

social, economic, political and cultural spheres of interaction. As shown by the 

apartheid social order, laws that differentiate and discriminate create a negative 

oriented social cohesion where one group and another are cohesive in being at 

conflict. 

3.8.2. Du Toit & Another v Minister of Welfare and Population Development & Others318 

This case dealt with a situation of direct discrimination. The court had to determine a 

violation of the right to equality by provision of the Child Care Act of 1983319 and 

Guardianship Act 1933.320 The main issue was whether a same-sex married couple 

 
316Pillay case (same as above) para 44. 
317Pillay case (same as above) para 44. 
318 Du Toit & Another v Minister of Welfare and Population Development & Others [2002] ZACC 20; 
2003 2 SA 198 (CC). 
319 Child Care Act 74 of 1988 
320 Guardianship Act 1933 
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had the right to adopt a child since the aforesaid pieces of legislation did not provide 

for such a group of couples as eligible to adopt. The court had to look at the inequality 

in the situation based on the ground of sexual orientation and that of marital status. 

The court pointed out that the case would open the enclaves and concepts of family, 

spouses and domestic relationships under constitutional values.321 

The Constitutional Court adopted a substantive notion of equality, as it embraced the 

notion of equality in emphasising the importance of accepting people for what they are 

and not based on stereotypical prejudices that prohibit or hinder people from enjoying 

and exercising their rights and fundamental freedoms simply because they are 

‘different from the rest of society.’322 Furthermore, the advancement of equality was 

brought one step forward by the Constitutional Court reading in words to the impugned 

provisions to ensure that they cover the rights of same-sex life partners to jointly adopt 

children. The Constitutional Court in this case adopted a substantive approach to 

equality.323 

This case is important to this study as it indicates that social order can be affected by 

the direct discrimination emanating from the inadequacy or silence of laws on a certain 

subject that affects equal access to benefit and enjoyment of the law. The 

consequences that flow from such inadequate laws are more social in nature because 

of how they create a distinct differentiation of people in society, further marginalising 

and consolidating stereotypes that impact the smooth flow of social ties between 

people of diverse beliefs, cultures, traditions and orientations. The impact of laws on 

social ties and social order can therefore be remedied by ensuring that laws, 

regardless of regulating either political, socio-economic or cultural spheres, afford 

equal benefit and enjoyment of all rights to all diverse groups of people. 

3.8.3. National Coalition for Gay and Lesbian Equality v Minister of Justice & Others324 

This case dealt with repealing a position of discrimination based on sexual orientation 

as criminalised by statute. Such a position of criminalising same-sex relations had 

been inherited from apartheid laws and common law. Similar to the case of Pillay and 

 
321 Du Toit ‘n 318 above’. 
322 Same as above. 
323 Same as above para 22. 
324 National Coalition for Gay and Lesbian Equality v Minister of Justice & Others [1998] ZACC 15; 1999 
1 SA 6 (CC) (National Coalition). 
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Du Toit, the primary objective in this case was to discharge the need to recognise and 

protect the other, who would be a minority, previously unprotected and disadvantaged 

group.325  Ackerman stated that; 

‘‘The desire for equality is not a hope for the elimination of all differences, the 

experience of subordination of personal subordination, above all lies behind the vision 

of equality. To understand ‘the other’ one must try, as far as is humanly possible, to 

place oneself in the position of ‘the other’. It is easy to say that everyone who is just 

like ‘us’ is entitled to equality. Everyone finds it more difficult to say that those who are 

‘different’ from us in some way should have the same equality rights that we enjoy. Yet 

so soon as we say any group is less deserving and unworthy of equal protection and 

benefit of the law all minorities and all of societies are demeaned. It is so deceptively 

simple and so devastatingly injurious to say that those who are handicapped or of a 

different race, or religion, or colour or sexual orientation are less worthy.’’326 

The assertion by Ackerman indicates that social ties should be on equal basis and 

equal worth to avoid differentiation that imposes marginalisation or forces the minority 

to be assimilated by the dominant norm of the majority. In this regard, the social 

structures created by law are directly linked to the social order that will exist in such a 

society. Sachs J in concurrence with the decision of Ackerman pointed out that it is 

fundamental to recognise diversity and look at rights from their contextual sphere than 

looking at rights in an abstract manner.327 Sachs substantiated this reasoning by 

noting that ‘‘One consequence of an approach based on context and impact would be 

the acknowledgment that grounds of unfair discrimination can intersect, so that the 

evaluation of the impact of discrimination is done not according to one ground of 

discrimination or another, but on a combination of both, that is, global and contextual, 

not separate and abstract.’’328 

This case explored several key factors that are necessary to the development of 

smooth running social structures through law that eradicates inequalities. It indicated 

that in creating substantive equals, the biggest determinant is the entire context within 

which law based on equality is to be calibrated. This means when looking at the South 

African context one would explore the impact of maintaining a discriminatory position 

of law and also the effect of reforming such a discriminatory position. A look at the 

impact of apartheid laws indicates that discriminatory laws negatively magnifies 

 
325 Same as above. 
326 National Coalition case (same as above) para 22. 
327 Same as above.  
328 National Coalition case (same as above) para 113. 
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diversity and creates a negative oriented social order of divided groups cohesively at 

conflict whereas the constitutional approach is found on shared values of equality and 

eradication of discrimination. The realisation of equality in political, economic, social 

and cultural spheres of interaction has the impact of restructuring society to a more 

cohesive level since eradication of inequalities will equally facilitate the eradication of 

conflict amongst diverse groups. 

3.8.4. Jordan & Other v S329 

Unlike most cases, the Jordan case was an exception indicating the impact of not 

applying and recognising substantive equality in the South African context. The 

Constitutional Court applied a formal approach to equality. In interpreting provisions 

of the Sexual Offences Act that criminalise commercial sex work or prostitution toward 

the sex worker and not the client. A unanimous decision on the unconstitutionality of 

keeping a brothel was reached and a split decision was reached on the 

unconstitutionality of criminalising sex workers amounting to unfair discrimination.330 

The provisions were found to be constitutionally valid because of being gender neutral 

as well as clear differentiation between dealer and customer.331 On the other hand the 

minority judgement of Sachs and O’ Regan found that the sections of the provisions 

constituted an unfair discrimination based on sex as the prohibition only applied to the 

conduct of the prostitute and not of the client.332 It has been argued that the technical 

approach used in the majority judgement was not sufficient because of overlooking 

the way gender inequality is a major feature of the apartheid regime. The failure to 

employ a contextual approach in this regard resulted in ignoring the background on 

which the right to equality is a fundamental value of South African law as well as the 

impact of discrimination on the affected group. Albertyn and Goldbatt assert that 

contextual analysis shifts the enquiry from being an abstract one where similar 

individuals at similar poles are compared, to an examination of the actual damage and 

impact of the alleged rights violations within the socio-economic circumstances of the 

affected group.333 

 
329 Jordan & Others v S [2002] ZACC 22; 2002 6 SA 642 (CC). 
330 Same as above. 
331 Same as above para 10. 
332 Jordan case (same as above) paras 59 & 68. 
333 C Albertyn & B Goldbatt ‘Facing the challenge of transformation: Difficulties in the development of 
an indigenous jurisprudence of equality’ (1998) 14 South African Journal on Human Rights 248-260. 
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The Jordan case, unfortunately for both the claimant and the agenda of advancing 

gender equality in South Africa, the majority judgment adopted an abstract approach 

which resulted in a ‘missed opportunity to make a difference in the lives of women.’334 

The majority judgement therefore failed to consider the history on which equality is a 

fundamental concept of post-apartheid law and agenda, in this case directed at 

redressing sex workers’ disadvantaged conditions such as being primarily uneducated 

women from poor socio-economic backgrounds. These women engage in prostitution 

knowingly accepting the risk of demeaning their dignity, a point noted by the minority 

but ignored by the majority, and which reflects the reality that many female prostitutes 

become involved in prostitution because they have few or no alternatives to support 

their socio-economic sustenance.335 

To indicate the impact of not affording substantive equality in this case, Sachs JJ 

delivered the minority judgement. He noted that criminalising the supplier in an 

industry where women are known to be suppliers meant that the customers are 

indirectly liable as accomplices or co-conspirators hence advancing and reinforcing 

certain harmful prejudices against women. 336  Furthermore, such differentiation of 

supplier and purchaser is of substance as it perpetuates gender stereotypes in a way 

that creates discrimination.337 By inferring that the man (purchaser) is not the creator 

of the problem but the woman (supplier), is differentiation with the potential to impair 

fundamental rights such as dignity and the personhood of women.338 

The split judgement shows consideration of realising equality and the impact of not 

doing so in a context where South African demographics are characterised by 

disadvantaged groups and a divided society based on the impact of apartheid laws. 

The majority judgement took a conservative approach that maintains the legacy of 

apartheid while the minority echoed progressive realisation of respect for diversity and 

equal worth. Regardless of certain moral issues concerned with prostitution, the same 

can be said about same-sex relations yet in all situations it is consenting adults, acting 

 
334MJ Maluleke & T Madonsela ‘Gender equality jurisprudence in landmark court decisions’ Department 
of Justice and Constitutional Development 2004 16. Retrieved from:  
http://www.justice.gov.za/docs/otherDocs/2009_Women_law_court-decisions.pdf (accessed 07 
August 2019). 
335 Jordan case ‘n 329 above’ para 66. 
336 S v Jordan para 65 (minority judgement). 
337 Same as above.  
338 S v Jordan para 65 (minority judgement). 

http://www.justice.gov.za/docs/otherDocs/2009_Women_law_court-decisions.pdf
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in private yet the same-sex relations are afforded equal benefit and enjoyment of law 

in a society where majority of cultures and beliefs resent such relations. The approach 

in the case of Jordan has an impact on socio-economic circumstances of affected 

parties, also freedoms and dignity because of failure to afford them equal benefit and 

enjoyment of the law. Social conflict becomes imminent in this case and social ties 

become severed due to members of society feeling encouraged to report and 

consolidate their negative view and stereotypes on prostitution while on the other hand 

the prostitutes will be, as members of the society in conflict with the society and the 

state system. The mere existence of unjustifiable and divided conflicts in society has 

an impact on the cohesion of such a society. 

3.9. Chapter conclusion 

This chapter concludes that, law indeed has a function in society and ability to 

influence social order. These functions revolve around various things ranging from 

conduct, the structure of society, views and values of society, all emanating from how 

the law in question regulates social, economic, political and cultural spheres of 

interaction within that society. In this case, it is accurate to conclude that in defining 

law it is impractical not to include society since law and society relate with one another. 

Law has the ability to affect and influence the social order while social order has an 

impact and ability to influence the outcome or position of validity of law and the legal 

order. The chapter has therefore shown that the ability of law to influence social order 

was used in apartheid to organise society in a certain way. Subsequently the social 

order had an impact on how society reacted against the repressive and discriminative 

legal order of apartheid. The constitutional dispensation has therefore been shown to 

be a result of the apartheid legal order created out of need to restore social order 

among people of diverse cultures, beliefs and traditions. The main tool used in 

redirecting social structures to a cohesive level has been shown to be the provision of 

equality aimed at eradicating inequalities and marginalisation based on unjustified 

discrimination. This chapter has justified and shown the role of law in promoting social 

cohesion. However, due to the socio-legal nature of this inquiry it is crucial to also get 

responses and views of the members of society on whether they perceive law as an 

effective instrument in promoting social order in post-apartheid South Africa. On this 

note, the next chapter will engage the empirical evaluation of qualitative responses to 

questions that inquire into how members of society from diverse beliefs, traditions and 
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cultures perceive law as an instrument that can be calibrated to promote social order 

in post-apartheid South Africa. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CHAPTER FOUR 

  DATA PRESENTATION, INTERPRETATION AND ANALYSIS 

4.1. Introduction 

The previous chapter demonstrated that the common approach by both policymakers 

and academics is that law has undeniable social function. These functions revolve 

around the influence of law on the structure of society and the relations thereof, views 

and values of society, all emanating from how the law in question regulates social, 
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economic, political and cultural spheres of interaction within that society. In this case, 

it is imperative to have a working definition of the concept of law that is applicable to 

society. Law has the ability to affect and influence the social order while social order 

has an impact and ability to influence outcomes and responses to the legal order. The 

chapter also drew empirical evidence of the social utility of law as demonstrated from 

the ability of law to influence social order during apartheid. The current or post-1996 

constitutional dispensation has therefore been shown to be a result of the apartheid 

legal order and conceived out of need to restructure social order so as to facilitate 

more cohesive relations among people of diverse cultures, beliefs and traditions. One 

of the main legal tools that has been operationalized and given practical effect in 

redirecting social structures to a cohesive level has been shown to be the principle of 

equality aimed at eradicating inequalities and marginalisation based on unjustified 

discrimination. The role of law in promoting social cohesion has therefore been 

demonstrated at the level of doctrinal qualitative analysis. However, the present 

chapter builds on the analyses in previous chapters of this inquiry by presenting and 

analysing data on what and how law can promote social cohesion in post-apartheid 

South Africa. These qualitatively collected and analysed empirical findings 

demonstrate perceptions of members of society on diversity, equality, social cohesion 

and the role of law in fostering cohesive relations in the present post-apartheid context, 

based on lessons from apartheid. 

This chapter discusses the main findings of the study as reflected in the data collected 

through participants of the study. The data was collected through a structured 

questionnaire. The findings reflect on social relations in the post-apartheid context 

under the positive transformative constitutionalism paradigm, reflecting on progress 

made thus far since the end of apartheid. The chapter looks into instances where either 

social cohesion or post-apartheid laws, have failed individually or collectively in order 

to clearly leave room for looking into what the law can do to promote social cohesion. 

In concluding, this chapter determines the status of social cohesion in the South 

African society and also the basis on which law is capable of socially bridging that gap 

in social cohesion. 

4.2. Background on data collection 
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The study notes that qualitative research primarily focuses on smaller numbers of 

observations or data sources either people or events or documents, considered to be 

data-rich and worthy of study, and to examine them in-depth. Additionally, the study is 

not concerned with making the people or situations to be a statistical representation 

because the aim is to draw findings that are generalizable to an entire population. The 

research was designed to go beyond description in order to find meaning, even if that 

meaning is related to an individual’s experiences of the apartheid and post-apartheid 

era or the perceptions of a small number of people on the status of social cohesion 

and how it can be promoted by law in post-apartheid South Africa.  

The study aimed to have a minimum of 50 and no more than 150 participants. In light 

of certain limitations as denoted under the section on limitations of the study in chapter 

5, a questionnaire was administered to 75 participants within the target population in 

the local community of Thohoyandou in the Vhembe District. Out of the 75 participants 

only 58 managed to answer all 9 questions on the questionnaire (see appendix B). 

Purposively targeted participants were believed to possess in-depth knowledge on the 

issue of social cohesion in South Africa and the role of law in fostering such social 

cohesion. The participants indeed, demonstrated variation in their responses to the 

questions on the instrument by relating their thoughts, feelings, experiences with law 

and the status of social cohesion in post-apartheid South Africa. This chapter will 

therefore conclude with all the empirical stages in the empirical cycle of AD de Groot; 

observation, induction, deduction, testing and evaluation.339 

 

4.2.1. Table of Biographical information of the participants 

Age range Race Number of participants 

30-49 years Non-white 42 

50-80 years Non-white 16 

   

Total participants  58 

 
339 G Heitink Manual for Practical Theology (1999) 233. 
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4.2.2. Data analysis 

The thematic analysis tool is utilised to categorise data collected through 

questionnaires. Themes of society, diversity, social cohesion and function of law as 

driven by both research questions and objectives of the study were utilised to 

formulate the basis of the themes. Thematic analysis is a flexible research technique 

that is not tied to a specific philosophical orientation and its goal is to identify, analyse 

and describe patterns or themes across a data-set as the case in this study. Thematic 

data analysis is used in this study to capture the key idea about the data in relation to 

the research questions and which represents some level of patterned response or 

meaning within the data-set.340 The data analysis will therefore involve summarising 

data to obtain answers to research questions, which are: 

• What roles and functions are expected of law in promoting social cohesion in 

post-apartheid South Africa?  

• How can law be used to promote social cohesion in post-apartheid South Africa 

under the transformative constitutionalism concept? 

• What are the main constraints of attaining the envisioned social cohesion of the 

1994 democracy ideal? 

This study presents and analyses the data narratively. Maree defines narrative 

analysis as a variety of procedures entailing the interpretation of data objectively to 

give meaning to the narratives generated in the data.341 Where participants shared the 

same sentiments, the researcher captures the response as it is for as long as it is clear 

to understand and elaborate in a manner that clearly answers the question posed to 

the participant. 

4.3. Presentation of results 

The participants expressed their views regarding the role of law in promoting social 

cohesion through responses to a set of questions requiring in-depth responses. This 

will be presented in a detailed presentation based on the identified themes and 

 
340 V Braun & V Clarke Qualitative Research in Psychology (2006) 82-85. 
341 K Maree First Steps in Research (2016) 121. 
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subthemes with regard to the role of law in promoting social cohesion in a post-

apartheid context.  

4.3.1. Table of themes and subthemes 

 Theme  Subthemes 

1 Perceptions and practical implications of 

Diversity (related to questions 1, 2 and 5 on the 

questionnaire) also related to substantive 

contributions in chapter 2. 

• The impact of 

diversity on the 

attainment of social 

cohesion  

• The adequacy of 

law in enabling 

respect and equal 

protection of 

diversity to so as to 

facilitate social 

cohesion among 

diverse groups in 

South African 

society. 

2 The utility of law in fostering social cohesion. 

Related to question 6 and 8 on the 

questionnaire) also related to substantive 

arguments in chapter 3 of the study, see pages 

49-63 

• The effectiveness of 

law as an 

instrument to foster 

social cohesion in 

post-apartheid 

South Africa inter-

alia its success in 

fostering a social 

order of racial 

division during 

apartheid 

• The ineffectiveness 

of law, and existing 

gaps if applicable in 
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the social sphere for 

purposes of 

fostering cohesion 

among the diverse 

groups in society 

3 The efficacy of the legal standard of equality 

and the cultural/social norm of ubuntu (related 

to questions 3, 4 and 7 on the questionnaire) 

also related to substantive contributions in 

chapter 3 pages 72-84. 

• The effectiveness of 

the standard of 

equality as imposed 

by the constitution 

in order to create a 

rainbow nation with 

cohesive 

communities 

• How communities 

perceive the 

effectiveness of 

ubuntu alongside 

the legal standard 

of equality in 

contemporary times 

for purposes of 

cohesion 

4 Society’s perceptions of what ought to be done 

to promote social cohesion (related to question 

9 on the questionnaire) (also related to the 

preliminary literature in chapter one of the 

study) 

• Other necessary 

legal measures 

required to make 

diversity cohere at a 

social level 

• Other non-legal 

measures 

applicable and 

necessary to foster 

social cohesion 

across the diverse 
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peoples of South 

Africa 

 

4.3.2. Narrative presentation of responses 

Theme One:  Perceptions and practical implications of diversity 

 

Question One  

 

Asserted the diversity of South Africa and posed the question 

of what participants think about law being utilised to impose 

cohesive social structures and forms. 

Responses to 

question one 

affirming utility of 

law in the creation 

of social order in 

light of diversity. 

• Law has allowed for different opportunities across the 

diverse peoples without limitations. 

• Law has allowed for equal participation in different 

spheres and opportunities while minimising divisions 

across racial lines. 

• Law can be used as a tool to prevent people from 

doing what causes hatred. 

• Law can be effectively applied and is capable of 

promoting social order, certainty and equality. 

• Law promotes the desire for peace, end to 

discrimination and violence while also promoting 

effective social ideals, socialism, tolerance and 

learning each other’s culture etc. 

• The constitution is helping to unify the country and its 

people. It is one law governing everyone equally 

without distinction as to race, gender or culture. 

• Law can promote social cohesion through legislative 

and administrative responses to new social conditions 

and ideas as well as judicial interpretations of law. The 

making of law should be carried out objectively to 

promote social changes through key areas such as 

education, housing, transportation, healthcare and 

human rights. 
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• Law is a good thing as it brings order and equality. 

• All spheres of government should ensure there 

effective equal application of law without reference to 

racial diversity. 

• Changes to law addressing inequalities and lack of 

supportive social structures and institutions can aid in 

promoting social cohesion.  

• Law can be made to end discrimination and promote 

peace. 

• Law is capable of stabilising and remedying social 

cohesion gaps in South Africa especially those 

emanating from difference in culture and traditions 

which causes discrimination. 

Law makes everyone equal and the same law should apply 

to all races equally. 

Responses to 

question one 

perceiving that law 

cannot or has not 

been effectively 

utilised to create 

social structures of 

cohesion mainly 

because of 

diversity 

• Since Nelson Mandela’s reign, there has been a 

noticeable change in law; however, the presence of 

diversity and differences makes the change in law less 

effective in social cohesion. 

• Law has not changed anything regarding race since 

racists still live amongst us. In tradition, law does not 

have practical solutions for issues such as girls and 

women being treated differently because of their 

gender, customary practices and beliefs.  

• The difference in what people believe makes it difficult 

to unite them. Even laws made to unite people of 

different beliefs will not stop conflicts from arising as 

the people do not respect each other simply because 

of difference in beliefs that inform their judgement and 

decisions.  

• Laws cannot be used to change people; you cannot 

force unity on people. 
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Question 2  Asks a follow up question, enquiring on what participants 

think was in apartheid laws that increased the level of torn 

social fabrics among the diverse peoples. 

 • Apartheid laws were intended to control black people 

• Apartheid law were biased, created by white minority 

to make themselves superior. The law allowed 

prejudice and racism to reign. 

• The law was not democratic, majority were denied their 

rights and law was for the whites. 

• There were inequalities and blacks were treated 

differently from white people. 

• People were treated differently because of their race 

as imposed by law. 

• The law entrenched hatred and abuse of power to 

oppress others unfairly. 

• There was extreme discrimination which pulled racism 

to its peak. Even Afrikaans women did not have equal 

rights to their male counterparts. 

• People were divided because of power as each group 

wanted to rule the other which caused conflict. 

• Apartheid was a political and social system of white 

minority rule which divided people on the basis of race. 

Laws were implemented to only ensure that 

segregation was enforced and obeyed. 

• There was discrimination, unequal treatment and 

unequal opportunities. 

• Apartheid laws were for white privilege to the exclusion 

of black people. 

• Apartheid law restricted freedom of the blacks. 

• People were divided according to race, giving whites 

superior positions and privileges which has not been 

reversed up to date. 
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• South Africans were divided by race ad forced to live 

separately. 

• All the laws of the time favoured white people while 

being harsh on black people. 

• The law was self-serving for the benefit of one race of 

the whites who benefited and perceived themselves as 

superior, so division will always be there. 

• It separated different races and tribes and the society 

as a whole had nothing in common to fight for as 

people were scattered without thinking of the apartheid 

system as the enemy. 

• It allowed white people to get more access to 

resources than any other race. 

Question 5 Enquired on what participants think of racial divisions serving 

as a factor in the current state of social cohesion. 

Responses to 

question 5 

perceiving racial 

diversity to be a 

key factor in the 

current state of 

post-apartheid 

social cohesion. 

• Difference in race contributes to different views based 

on different problems faced. 

• People generally prefer working and partaking with 

their own than those of a different race. 

• Race makes people judge each other thereby 

perpetuating perceptions of black race being inferior to 

whites. 

• A few individuals among the previously oppressed 

races relate in a cohesive manner. The rest still 

harbour recriminations towards those who oppressed 

them and their forefathers. 

• White people are still enjoying positions of privilege 

from what they gained during apartheid, while black 

people blame all underprivileged circumstances on the 

position of the white race.  Black communities, at large, 

behave in non-cohesive manner. 
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• People from certain tribes and races have the 

tendency to think of themselves as superior over 

others of a different race or tribe. 

• People of different races do not behave the same way 

so it is difficult for diverse races to be cohesive. 

• The existence of different races comes with the 

inability to behave the same across those different 

races. 

• Racial differences force people to judge each other. 

• Racial differences contribute to non-cohesive social 

forms. 

• The privileges enjoyed by whites during the apartheid 

era contribute to the racial gap in relations across 

races in South Africa. 

• Race is a contributing factor for social divisions due to 

differential treatment; we are practically not equal 

before the law. 

• The whites are perceived to be superior thus creating 

inferiority complexes of non-white races. The impact is 

further illuminate diversity as a reason to justify 

differential treatment and inequalities.   

• The race with more resources perceives the less 

privileged race as inferior and seeks to exploit them. 

Responses to 

question 5 

perceiving racial 

diversity to be an 

insignificant factor 

in the current state 

of post-apartheid 

social cohesion. 

• Racial diversity has no impact on social ties if the 

diverse people in such one community share certain 

things in common and have something to offer to each 

other.  

• All people do not see race the same way, others are 

not racist while others are and treat people differently 

on the basis of race. 

• As Desmond Tutu said “differences are not intended to 

separate, to alienate, we are different to realise our 

need of each other.” Racial difference should therefore 
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bring into contact and harmony different views and 

experiences. 

• The diversity in South Africa makes the country a 

global model. 

 

Theme two: Utility of law in fostering social cohesion 

Question 6: theme 

2 

A direct enquiry into how and what participants think law should 

be in order to be a tool for promoting social cohesion among 

different people in their respective communities. 

Responses 

perceiving utility of 

law in promoting 

social cohesion. 

• Law is influential in promoting social cohesion. 

• Law can be implemented directly to promote social 

cohesion, and attract punishment for failure to comply. 

• Law can promote social cohesion by ensuring equal 

application of law among the people. 

• Law is effective in promoting social cohesion as it 

emphasizes equality. Civil and criminal law can be used 

to promote social cohesion. 

• Laws must be introduced to arrest and punish those who 

treat others differently on a discriminative basis such as 

race. 

• Law must be enacted to encourage people to socialise 

across their diverse lines such as race or culture. 

• Enforcing law to punish discrimination, social exclusion 

and inequalities as well as for violating rights of others 

can promote respect for differences. 

• Law must abolish racial violence and acts. Law must be 

enacted and enforced to ensure all people are treated 

fairly and equally. 

• Law should be used to reflect prevailing values of 

society as perceived by the law-makers. 

• Criminal and civil law can be used to promote social 

cohesion and protecting rights of individuals. 
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• Law is effective in promoting social cohesion through 

equality. 

• Law should be strict and harsh towards those who break 

it. 

• Law should make everyone comfortable, not excluded 

or discriminated. 

Responses to 

question 6 

deviating from the 

perception of law 

as instrumental in 

promoting social 

cohesion 

• Law has already been implemented and applied, but, 

what needs to change is the attitude of people towards 

law in dealing with issues of difference in society. 

• Law cannot be used to make people live peacefully 

amongst each other. People only choose to understand 

the ones they choose to understand regardless of what 

the law says. 

• Social cohesion cannot be achieved overnight, it is a 

process that will be achieved after some time, but 

people should be taught to respect differences. 

• Promote socialism in the country so that everyone 

participates and benefits from resources in the country. 

• Socialisation should be promoted across different races 

• Communities should fight discrimination and establish 

equality. 

Question 8: theme 

2 

An inquiry into how participants perceive the utility of law 

considering the transition from apartheid laws to constitutional 

democracy laws aimed at creating a rainbow nation. The 

question further requested participants to identify changes 

based on legal transition from apartheid era to the 

constitutional post-apartheid era, that have aided in the 

attainment of social cohesion except if the participant is of the 

opinion the transition has not changed the state of social 

cohesion from apartheid to post-apartheid context and 

objectives.  

Responses to 

question 8 

• There is peace and equality. 
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indicating that the 

transition from 

apartheid regime 

to the post-

apartheid 

constitutional era  

has been 

instrumental in 

promoting social 

cohesion 

• Democracy has brought change, for example, black 

people now have a political voice and participation in 

economic activities which has forced all races to work 

together in different sectors. 

• Democracy and the Constitution have promoted unity 

and equality. 

• Now people live in peace and equality. 

• Many people became socially cohesive, however the 

position is still not entirely fair to blacks and racism still 

exists. 

Responses to 

question 8 

perceiving the 

transition in law as 

ineffective in 

promoting social 

cohesion 

• People are still stuck in the apartheid regime. 

• Unity and cohesion are still lacking. People are aware of 

corruption and government maladministration resulting 

in loss of faith in law and government. 

• Social cohesion still lacking due to inequality in access 

to opportunities and social segregation and 

discrimination still persists. 

• Unity is still lacking, for example, some white children do 

not want to be in the same classes with black children 

and also white people are being killed on farms because 

of land. 

• Unity and cohesion are still lacking as there are sectors 

and spheres where discrimination practices still occur. 

• People still find it difficult to have access to equally good 

services and opportunities such as healthcare and 

education, which affects cohesion. 

• Social segregation and discrimination is still taking place 

even though the Constitution is active. 

• Cohesion is still lacking since there are still many black 

people working for white minorities as compared to 

whites working for blacks, which is similar to apartheid 

times. 
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• The Constitution came as a technical failure to promote 

unity and equality due to the fact that the white people 

previously advantaged did not lose what they gained 

through apartheid.  

• People still behave the way they did during apartheid as 

there are black and white tensions. 

• Unity and social cohesion is still lacking, it feels like we 

are still in apartheid because even racism is still present. 

• No change, they just gave apartheid a new name 

“rainbow nation’, Unity and social cohesion are still a 

dream too far for South Africa. 

• Social cohesion and unity still lacking because we are 

still dealing with things like racism and inequality. 

 

Theme three: Functionality of the legal standard of equality and the cultural/social 

norm of ubuntu 

Question 3 an enquiry into how participants perceive the status of social 

cohesion and ubuntu in their community. 

Responses to 

question 3 

perceiving the 

presence of 

ubuntu and social 

cohesion 

• All people are part of the community and participate in 

social activities, programs and events. 

• Ubuntu and cohesion levels are balanced but affected 

by the fact that humans have free will and freedom of 

opinion, so it is human nature to look down on others 

such as the less privileged or those who are different. 

As human beings we have the ability to hate, commit 

horrible acts, and also choose between right or wrong. 

• Social cohesion is embraced on the basis of equal 

treatment and same rights. Ubuntu is smooth regardless 

of differences in culture. 

• People are living in peace, sharing cultural norms and 

tend to understand each other without looking at each 

other’s background. 
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• People live in peace and anywhere they want with no 

hate or discrimination. 

• People still follow culture in this community which allows 

promoting unity and respect for one another. Ubuntu is 

high with no discrimination on gender or a person’s 

background. 

• There is equal treatment of everyone; ubuntu is smooth 

with harmony regardless of diverse cultures. 

• Everyone is enjoying equal opportunities. 

• In my community everyone is free to follow his or her 

own beliefs or religion without any question. Ubuntu is 

very high; we help and support anyone in any way 

possible. 

• In my community everyone is of the same race and 

culture so ubuntu and cohesion are very high.  

• Ubuntu is very much alive in my community. NGOs are 

providing the poor with what they are lacking and people 

are giving each other jobs without looking at 

backgrounds or differences. 

Responses to 

question 3 

perceiving the lack 

of ubuntu and 

social cohesion 

• There are only a few people in the community who care 

about other people and have ubuntu. Others steal, bully, 

abuse and treat others differently. There is no unity or 

harmony, the youth especially, treat others differently. 

• There is lack of support among people, so there is no 

cohesion as others are even threatened by the success 

of others.  

• There is no ubuntu in my community, it is an everyman 

for himself situation. 

Responses to 

question 3 

perceiving there is 

improvement but 

not complete 

• Social cohesion is improving in the community due to 

political stability and focus on economic growth with 

people of difference races, ethnic origin living together 

without discrimination. 
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social cohesion or 

ubuntu 

• Looking at where South Africa is coming from, there is 

a lot of improvement; however, tribalism and racism are 

still dominant factors. More needs to be done for people 

to appreciate diversity. 

• Present day ubuntu and cohesion is merely working 

towards well-being of community members, creating a 

sense of belonging, trust, respect for dignity, 

compassion, demanding conformity and loyalty to the 

group of community. 

Question 4: theme 

3 

A direct enquiry on how participants perceive the social 

consequences of differences and inequalities in economic, 

social, political attainment of key services and opportunities. 

Responses to 

question 4 

perceiving that 

differences and 

inequalities affect 

smooth social ties, 

social forms, 

social order 

• People become violent and chaotic to the extent of 

killing each other regardless of the need to feel accepted 

and sense of belonging. Differences contribute to 

vulnerability or being seen as a threat. 

• Inequalities based on gaps in law are affecting majority 

of the youth and how they relate with older generations. 

• People strongly believe in their culture and religion such 

that they do not easily shake from those beliefs or easily 

tolerate and accommodate difference in culture, 

religion.  Money is power, due to economic differences; 

the wealthy have access to better services and more 

opportunities than the poor. Majority of South Africans 

however, rely on public institutions, services and 

facilities which are bad and poor. This weakens 

socialism across such different groups. 

• Without similar abilities people cannot have similar or 

equal access. 

• It causes contradictions in peoples’ views in the society 

which causes social instability. 

• People from different backgrounds will never 

understand or relate to one another. 
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• Political differences are resulting in inequalities and 

differences in access to opportunities. 

• People across different political views and religious 

beliefs look down on each other based on those 

differences. 

• Differences and inequalities make people not to trust 

each other, which results in less opportunities for the 

less privileged. 

• Lack of understanding based on culture or religious 

differences causes hatred because of those differences. 

Responses to 

question 4 

perceiving that 

differences and 

inequalities have 

no effect on social 

ties, social forms, 

social order 

• People trust each other in a good way across diverse 

lines as they all desire to improve themselves and their 

communities. 

• People live in a good way and treat each other with love 

and respect. People do not look down on each other 

even where their views on religion and beliefs are 

different, they show each other ubuntu. 

• Religion in particular helps with the well-being of 

individuals, families and communities. It reduces 

conflicts, risky behaviour and crime. 

• People still treat each other good and live in peace. 

• In my community everyone has different culture but it 

does not entirely affect the way we live because we 

respect each other. 

• In my community of black people we relate well and 

believe in the spirit of ubuntu which reduces conflicts. 

Responses to 

question 4 

perceiving that 

differences and 

inequalities carry 

both negatives 

and positives 

• People are using differences to learn from each other; 

however there are cases of belittlement and resentment 

across people of diverse cultures and religion. 
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towards social 

cohesion 

Question 7: theme 

3 

Enquired on possible consequence if law fails to realise equal 

access to opportunities, protection and benefit of law based on 

diversity such as race, culture, beliefs etc.  The enquiry further 

sought to establish the alternative possible consequences 

related with attaining equality through law.  

Responses to 

question 7 

indicating the 

perceived impact 

of law failing to 

realise equality on 

access, protection 

and benefit of law 

to all people of 

diverse categories 

and backgrounds 

• It results in automatic inferior and superior categories by 

virtue of inequalities, which also contributes to conflicts. 

• Law related inequalities have a big impact on the 

vulnerable and disadvantaged, and those people also 

stop believing in the law which can result in a surge in 

crime and violence. 

• Some people will be privileged while others will be 

suffering. Crime rate can also go up and result in 

restlessness, violence and hatred across diverse 

groups in the society. 

• It makes community members to hate each other 

regardless of all of them being South African citizens 

who voted for the same government. 

• There will be intense conflict and violence, increase in 

poverty and also increase in crime. 

• There will be discrimination and violation of other 

people’s rights by others. 

• All black people will die poor. 

• Level of poverty will increase and no development will 

occur. 

• Inequalities result in division based on similarities and 

differences which creates inferiors and superiors. 

• Violence and hatred will emerge in the community as 

some people will be privileged while others are 

suffering. 
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• It will lead to depression and strain of relations among 

the young generation. 

• Some people will become incapable of contributing 

socially and economically. 

• There would be extreme conflict among cultural groups. 

• Law would have failed and extreme conflicts would 

ensue. The rich will remain rich and the poor become 

poorer. 

• It will cause people to hate each other and also cause 

conflicts. 

• If people realise law they tend to make their own rules 

and laws or come up with destructive ways to respond 

not equally or fairly treats them. 

• The law has been failing to give equality to everyone so 

there is nothing the community can do since the elected 

leaders only care about themselves. 

• The rate of poverty and crime will increase. 

 

Theme four: Society’s perceptions of what ought to be done to promote social 

cohesion 

Question 9: theme 

4 

Sought to determine what participants think has to be done, or 

what is generally missing, whether legal or non-legal, in order 

to achieve social cohesion among the diverse people of South 

Africa. 

Responses 

perceiving the 

need for more 

legal responses 

directed towards 

promoting social 

cohesion in post-

• Beliefs and culture are the biggest aggravating factors 

for differences to slow down realisation of social 

cohesion, so there is need for more legal measures to 

regulate conduct undermining culture, political views, 

race and religion. 

• Strategic planning to align policies, actions and 

performance as indicators of committing to social 

cohesion as a priority. 
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apartheid South 

Africa 

• Law can emerge to embrace equality and exercise of 

rights. Unity programmes must be implemented.  

Responses to 

question 9 

perceiving none-

legal mechanisms 

to promoting social 

cohesion in post-

apartheid South 

Africa 

• There is need for the restructure the chain of command 

in South Africa and rebuild it once again to suit current 

contextual needs. 

• Government should have unity among the leaders so 

that everyone else can follow. 

• Socialisation can play an important role in unifying 

people. 

• Educate people on unity and then develop public 

healthcare and education facilities as a step towards 

removing neglect of certain communities over others. 

• All people must have equal access to opportunities and 

all people must be considered. 

• Develop proactive strategies to boost socialisation 

• Socialisation can promote unity. 

• Promoting local based production and giving equal 

access to opportunities. 

• People should be taught to respect diversity. 

• Ubuntu should be promoted so that it can bring unity in 

South Africa. People can then be treated fairly and not 

discriminated. 

• Everyone must be treated fairly regardless of race. 

• Share resources equally among all South Africans and 

give everyone equal opportunities. 

Response to 

question 9 

perceiving nothing 

should be done to 

promote social 

cohesion in post-

apartheid. 

• Nothing, because the effort would go to waste. People 

of different race, culture, religion etc. just do not want to 

be in cohesive relations with others. 
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4.4. Data analysis, interpretation and findings 

4.4.1. Theme One: Perceptions and practical implications of Diversity 

This study has already established that diversity is a key issue in the post-apartheid 

South African society. This diversity relates to all spheres and classes of interaction 

such as social, economic, political, cultural, religious, gender, race and ethnic origins. 

All these factors play a role in directing perceptions on social cohesion as well as its 

practical implications for the attainment of social cohesion. It has also been 

demonstrated that apartheid laws capitalised on these aspects of diversity by 

legitimising further division and oppression of certain groups in society based on these 

identified classes of diversity, mainly race, gender and ethnic origins. It has also been 

noted that scholars such as Berger already identified diversity as a factor in normative 

conflicts exploding through society in contemporary South African society, for instance 

tribal conflicts, expulsion of foreign nationals, which all points to the lack of social 

cohesion or creating practical barriers to attaining such social cohesion.342 

Additionally, the issue of diversity is a key theme in this study as it relates to some 

findings made in the doctrinal enquiries in chapter two. This relates to social cohesion 

either being objective or perceived. Bollen and Hoyle submit that social cohesion can 

exist even in diversity but it can either be perceived or objective. Perceived cohesion 

refers to the functions of each member’s perception regarding his or her own position 

and standing in the group.343 Objective cohesion on the other hand refers to a group’s 

attribute involving composite measures based on the known closeness of each 

individual to other members of the group.344 On another hand a practical approach to 

making diversity effective in attaining social cohesion as discussed in this study is 

submitted by Struwig. Struwig notes that South African scholars and policymakers 

collectively accept that the notion of self-willingness across diverse groups of diverse 

backgrounds, cultures and beliefs, to work towards a common interest would be the 

perfect basis for attaining social cohesion in post-apartheid South Africa. 345  An 

 
342 Berger-Schmitt ‘n 82 above’. 
343 Bollen & Hoyle ‘n 85 above’. 
344 Same as above. 
345 Struwig ‘n 135 above’. 
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example of how majority of diverse political parties with diverse compositions, diverse 

backgrounds and interests with the exception of the DA, COPE, ACDP, FF and IFP, 

voted in favour of a common interest of expropriation of land without compensation in 

order to redress past injustices.346 This led to the conclusion that diversity does not, in 

perception or practical terms, hinder the attainment of social cohesion since attributes 

such as shared values, 347  self-willingness cooperation, 348  sense of belonging, 

togetherness, accepting and tolerating diversity349 are all reckoned attributes for the 

existence and attainment of social cohesion. Bulmer and Solomos assert on the need 

for all current definitions of social cohesion to identify the importance of diversity as a 

determinant of social cohesion.350 Bulmer and Solomos point out that even the shared 

values are diverse across diverse people in a society and these social constructs must 

be considered in developing social cohesion within a diversified society.351 

The responses for question one under theme one are interpreted as follows. First set 

of responses indicates, society‘s perception that law can facilitate the attainment of 

social cohesion regardless of society being ridden by multitudes of diversity. The 

responses in regard to the theme of diversity varied yet are in line with the 

developments in law. There is resonance of responses with principles held in National 

Coalition for Gay and Lesbian Equality v Minister of Justice & Others.352 Ackerman J 

stressed on the paths of diversity and that law plays a role in compelling diverse people 

to feel the need to be cohesive. Ackerman J noted that the desire of South African law 

to attain equality is not a desire to eliminate differences.353 This means that social 

relations are to be on equal basis as prescribed under and facilitated by law.354 The 

responses in this regard can further be examined through the implications of 

maintaining discriminatory laws that promote inequalities as compared to laws aimed 

at reforming inequalities and eradicating discrimination. The case of MEC for 

 
346 T Mokone Timeslive ‘n 135 above’. 
347 Southphommasane ‘n 140 above’. 
348 J Struwig (n 327 above).  
349 Staveren et al ‘ n 145 above’. 
350 M, Bulmer & J, Solomos ‘Multiculturalism, social cohesion and Immigration shifting concepts in the 
UK’ (2017) Ethnic and Racial Studies. 
351 Same as above. 
352 National Coalition for Gay and Lesbian Equality v Minister of Justice & Others [1998] ZACC 15; 1999 
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Education KwaZulu-Natal and Others v Pillay355 provides further insight to the above 

responses on why diversity cannot be perceived to be a barrier to attaining social 

cohesion if there are applicable laws. With a learner being prohibited from wearing a 

nose stud at school as a way to silence difference and diversity in order to create 

sameness, this was seen as withholding the benefit, opportunity and advantage of fully 

enjoying culture and practising religion.356 This case indicates and supports responses 

perceiving that rules or laws can actually be made and implemented to promote social 

ties and order in a certain way.  In this regard, law can be made and reformed to 

objectively be inclusive of all diversity or similar to the apartheid laws objective, to 

exclude based on diversity. Diversity in this regard cannot be used to exclude the role 

of law in promoting social cohesion as indicated by the responses and Constitutional 

Court precedents on the application of equality and elimination of discrimination. In 

unison, the responses of participants and legal developments, equality sees no 

diversity but affords diversity equal benefit, protection and respect in terms of law. The 

responses in this regard can be seen in light of Bollen and Hoyle submission that 

cohesion can exist even in diversity but it can either be perceived or objective. 

Perceived cohesion refers to the functions of each member’s perception regarding his 

or her own position and standing in the group.357 Objective cohesion on the other hand 

refers to a group’s attribute involving composite measures based on the known 

closeness of each individual to other members of the group. 358  Additionally the 

submissions of Bollen and Hoyle are to be viewed in light of their lack to address 21st 

century sustainable societies as exposed by Sellberg who notes that the current 

impediment to social cohesion is the application of concepts that do not acknowledge 

the diversified nature of modern societies.359 

Other respondents had a different view, indicating that diversity is rather more of a 

barrier to the realisation of social cohesion through instrumentality of law. In order to 

ascertain the true meaning of those responses that perceive diversity as a barrier in 

the attempts by law to promote social cohesion, the study draws from the remarks of 

 
355 MEC for Education: Kwazulu-Natal and Others v Pillay (CCT 51/06) [2007] ZACC 21; 2008 1 SA 
474 (CC); 2008 2 BCLR 99 (CC) 
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357 Bollen & Hoyle ‘n 85 above’. 
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O’ Regan in the case of Jordan & Other v S.360 In the case, O’ Regan noted that in 

order to understand that law plays a role in promoting perceptions, relations and ties 

in society, one must use a contextual approach.361 By failing to understand the context 

under which prostitution happens in South Africa, and the gender most involved as 

service providers inter-alia clients, the court’s decision did not promote substantive 

equality by not apportioning equal guilt or equal reprieve. In this regard, the responses 

that suggest that diversity is a barrier to the attainment of social cohesion under legal 

concepts of equality can be analysed as lacking contextualisation of where South 

Africa has come from and where it is in post-apartheid era. The mere fact that during 

apartheid, diverse groups, cultures and races could not mix, work together or live in 

the same neighbourhoods on the basis of law, and that in post-apartheid era, diverse 

groups, races, cultures can live together, work together on the basis of law that 

enables and promotes such practice is the best empirical evidence that diversity is not 

the problem but how law is made to reflect, promote and enable social cohesion 

among the diverse groups in South Africa. The study therefore establishes that 

contextualisation is crucial when dealing with diversity and its implications in the 

attainment of social cohesion on the basis of law. However, the responses perceiving 

that diversity is a barrier to the attainment of social cohesion are important as they 

indicate a similar notion with that advanced by Fonseca and Bulmer and Solomos. 

Bulmer and Solomos provide an analysis of the 3 widely adopted social cohesion 

concepts in the current societies. They identify diversity as a factor in normative 

conflicts exploding through society in contemporary societies, similarly to South 

African experiences with diversity as manifest in tribal conflicts, expulsion of foreign 

nationals, which indicates and further erode social cohesion or creates practical 

barriers to attaining such social cohesion. 362  So the responses suggesting that 

diversity is a barrier to social cohesion consolidate the notion that social ties and 

relations are currently not on a cohesive basis in post-apartheid South Africa, but do 

not entirely dismiss the capability of law to facilitate smooth social relations across 

diverse people of South Africa. Fonseca defines contemporary societies as organised 

in a way that easily reflect any underlying socio-economic disparities and 
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inequalities.363 In this regard, diversity is an underlying issue manifesting in South 

Africa through the lack of sustainability and cohesion in terms of Bulmer and Solomos, 

As presented above various responses to question 2 were issued on what participants 

perceive to have been in apartheid laws that contributed to the breakdown of social 

cohesion among diverse people. All the responses in this regard echoed a similar 

understanding that apartheid laws only furthered the tear and break down of social 

cohesion through laws that promoted discrimination, exclusion and oppression across 

lines of differences with race being the basis. These responses are therefore in line 

with submissions made by Clark and Worger that apartheid legislation ensured that all 

peoples resident in South Africa enjoyed different rights and privileges based on 

race.364 The differences and diversity had already been there, but apartheid laws 

made it more visible. Furthermore, Bourdieu’s assertion that apartheid laws had an 

effect on social cohesion is applicable here since social order, social relations are 

independent from individual will and since what exists in the social world is relations 

instead of interactions between agents or inter-subjective ties between individuals.365 

The responses made in this regard by participants are further proof that diversity does 

not automatically impede social cohesion but that the role of law is decisive on whether 

it can be made either to serve as the glue that holds together different races, tribes, 

cultures, religions and gender, or alternatively made to breakdown the fabric or the 

cohesion itself directly as was the case with apartheid laws. Furthermore, the 

responses to question 2 read together with those of question 1, echo a similar 

understanding that diversity is not the problem in efforts to attain social cohesion, but 

the process of making law the fabric for social cohesion is the central issue as 

indicated by scholars noted here and collectively affirmed by participants’ responses 

in this study. 

The final look into theme one on society’s perceptions and the practical implications 

of diversity through question 5 that sought to determine perceptions of society on racial 

divisions as a contributing factor to the current state of social cohesion. Most 

respondents agreed in their varied responses that racial diversity is significant in the 

 
363 X Fonseca et al ‘Social cohesion revisited: a new definition and how to characterize it, innovation’ 
(2019) 32 (2) The European Journal of Social Science Research 231. 
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broken fabric of social ties. In the most general expression of these responses, the 

perception is that race naturally comes with different environment, different views and 

different perceptions of other races, resulting in the creation of superior and inferior 

racial groups in society which further aggravates divisions. The first set of responses 

perceives racial diversity to be a contributing factor to the current state of social 

cohesion in post-apartheid South Africa. The responses in this regard affirm and 

concur with section 3.4 of this study on the impact of apartheid laws in fostering social 

order of rigid exclusion and racial separation.  Marioti and Fourie submit that even 

after 2 decades since apartheid ended, race has shaped and is still shaping 

perceptions and relations in South Africa based on racial diversity.366 These responses 

also concur with the submission of Abel who affirms that the laws that forced the 

relocation of natives affected inter-ethnic trust such that in present day South Africa, 

people living in former Bantu Homeland have less trust of other South Africans, are 

less proud to be South African, and relevant to this study is the fact that they are keen 

on the idea of a united country.367 This suggests that the effect of the forced social 

order during apartheid illuminated differences and further broke the fabric that held 

together all diverse tribes, cultures, nationalities, races, ethnicities and socio-

economic classes. This study inquires on the possibilities of attaining social cohesion 

across the same diverse lines that existed during partied, however under and in light 

of a different legal regime that is directed towards the attainment of equality across 

diverse people. This means that the responses are not only relevant but indicate 

affirmation of the notion that people who were previously disadvantaged and 

oppressed because of their race, lack trust across racial lines even though they are 

keen on the attainment of a socially cohesive society in the present post-apartheid 

context. These responses also indicate that in instances where law is enacted and 

implemented without reflecting common and shared values of all the diverse peoples, 

the result will be a non-cohesive society. This also indicates that if law is made or 

reformed objectively to reflect shared values of the people; such law is as good as 

serving the function of promotion social cohesion among the diverse groups of people 

governed by such laws. These findings resonate with deductions made by Pieres on 

 
366 M Marioti & J Fourie ‘The Economics of Apartheid: An Introduction, Economic History of Developing 
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role of law by noting that the apartheid regime was rooted in concepts of slavery, 

colonisation and segregation; to which there was legislation for a continuum of 

discrimination against non-whites.368  This consolidates the responses as echoing the 

importance of underlying values of law fostering social relations in a society regardless 

of diversity. 

In opposition to the above responses, another set of responses in this regard affirm 

that racial diversity is insignificant to the attainment of social cohesion. These 

responses can be inferred to be very current as they reflect contemporary context of 

post-apartheid South Africa’s attempts to unify all races as well as how races live and 

relate in all spheres, with improvement and difference from apartheid times. The 

responses disregarding racial diversity to the attainment of social cohesion further 

indicate that in contemporary times racial diversity is insignificant in the realisation of 

social cohesion but makes the attainment of social cohesion a more interesting 

objective for South Africa. The participants in this regard, considered the actual context 

and environment in which changes are taking place and how racial diversity is 

becoming less and less of the key impediment in the attainment of social cohesion as 

it was during apartheid times. This also echoes findings made above that racial 

diversity has become less of a social problem as it was during apartheid and cannot 

be solely blamed for the lack of socially cohesive relations. It also supports other 

findings of the study, that new issues such as corruption, lack of trust in government 

and public institutions and other inequalities are now the dominant factors for the lack 

of social cohesion in post-apartheid South Africa. 

4.4.2. Theme two: Utility of law in fostering social cohesion 

There are several factors that have already been established on the utility of law in 

fostering social cohesion in post-apartheid South Africa. The background to this 

demonstrates undeniable utility of law during apartheid to change, impose and create 

a certain social order of repression and racial division. There is enough evidence that 

South Africa has already had distinct forms of social relations based on law. In 

contemporary times, the constitution is the starting point as it aims to redress past 

injustices of apartheid and create a rainbow nation where diversity is respected, 
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promoted and protected on equal basis under the clause of equality.369 As already 

established, Stone submits that in order to understand that law has social utility one 

has to examine the effects of law on social order.370 The connectedness of the legal 

order to the social order is therefore acknowledged in this study but still has to be 

tested on the empirical conditions of the South African society. The natural law theory, 

positivist theory and legal realism were briefly discussed to extract their explanations 

of the social utility of law. With a jurisprudential overview from scholars such as Roscoe 

Pound371 and Durkheim,372 law is established as reproducing primary forms of social 

solidarity (social cohesion) or the lack thereof.373 The views of these authors are also 

affirmed by recent studies such as McLeod and Von Treuer who develops and affirms 

Boylle’s assertions by noting that cohesion is strongly related to performance. This is 

based on how better cohesion leads to sharing goals. However empirical and Meta 

analytic studies have not been capable of demonstrating consistency in the closeness 

of cohesion and performance.374 The problem in this regard is mainly because of 

inconsistencies with the definition of social cohesion both legal and non-legal 

conceptualisations. 

Question 6 is the first point of enquiry into what and how society perceives law should 

be in order to be a tool facilitating the promotion of social cohesion among the diverse 

people of South Africa. Most of the responses in this regard were more general in their 

affirmation of the utility of law in promoting social cohesion. Most responses focused 

on the need for implementation, and punishment on the basis of law directed to 

promote social cohesion. This is in line with other findings of this study that the manner 

in which law is enacted, implemented and enforced will have a corresponding effect 

on social order. For instance, Dubor submits that a correct analysis of the effect of 

apartheid laws on social order entails that law enacted, implemented and enforced to 

create segregation became an ideology for the organisation of white supremacy with 

the objective of maintaining and protecting the prevailing social order against the 

 
369 The preamble and section 9 of the Constitution of South Africa.  
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potentially militant proletariat non-white South Africans.375 This means that law is 

effective, but the substance, rationale and objective of law is more important as it bears 

and calibrates similar responses to social order. The issue in this regard as evaluated 

by Steven is that, understanding what law does over what law is, is the yardstick of 

valuing conflicting and overlapping interests and claims that must be harmonised or 

reformed by the legal order.376   Some of the responses indicate that law should be 

strict, harsh and reflect prevailing values of society in advancing values of equality. 

This is relevant to the study as it affirms that society perceives the substance, rationale 

and objective of law, and responds accordingly at a social level. The mere desire of 

participants for law to be enacted in a strict manner reflecting values and desire for 

equality underscores that the corresponding reaction from society would equally be 

equitable social order and cohesion for as long as law perceives and afford everyone 

with equal and enforces the principle strictly. 

However, other respondents issue deviating ideals reflecting that law does not play a 

role in the attainment of social cohesion. The responses in this regard present a 

deviation from the notion that something can be done in making, implementing and 

enforcing law with the objective to promote social cohesion. The responses in this 

respect, regardless of appearing to be general, base their argumentation on the need 

for a change in attitudes towards law, the free will and autonomy of people as being 

incapable of being moved or driven by law and others believe that social cohesion is 

not about law but an issue of promoting socialism. This study applies the issue of 

contextual detachment by noting that these responses are prima facie incapable of 

being applied to the post-apartheid context as they are detached from all the changes 

and landmark legal advancements that have occurred and how they have impacted 

social order in different spheres of interaction. For example, two landmark decisions 

of the Constitutional Court with similar factual causations and different outcomes prove 

the role of law in redressing, promoting and protecting everyone. In the case of 

Soobramoney, the applicant was denied equal benefit and enjoyment of law on access 

to emergency treatment, which he claimed on the basis of law and was also denied 

on the basis of law, noting the limitation of socio-economic rights to the availability of 
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resources.377 In the case of Grootboom with entirely similar factual causations and 

legal basis, the applicants were granted their socio-economic right request for 

adequate housing on the basis of the same law which Soobramoney was denied.378 

These two cases are illustrative of how advancements in law are setting the tone of 

social contact, social relations, socialisation structures and social forms by facilitating 

more allowance, more tolerance, acceptance and ensuring that shared values are at 

least realised. The mere fact that socialisation could not be spoken of during apartheid 

because of apartheid laws but that socialisation can be freely spoken of and embarked 

on in post-apartheid context speaks volumes of the impact changed laws have on 

fostering such avenues and relations. 

Question 8 followed up on theme 2 (perceptions and utility of law) directly asking 

participants to reflect on social changes that happened as a result of the legal transition 

from apartheid to post-apartheid laws. The first set of respondents indicated that there 

are certain social changes such as peace, equality, black empowerment materialising 

as a result of the legal transition from apartheid to post-apartheid constitutional 

dispensation. Responses in this regard perceive that the transition from apartheid to 

post-apartheid legal regime has been instrumental in promoting social cohesion. 

These responses are relevant to the study as they confirm that law is capable of 

promoting social cohesion. The responses identify the differences and shift in forms 

of socialisation from apartheid to post-apartheid context, which is empirical evidence 

of the impact of the transition from apartheid discriminatory laws to the 1996 

constitutional era (one, oppressive and exclusive while the later, inclusive, fair and just 

towards everyone). 

As the preamble of the constitution provides, the constitution seeks to redress past 

injustices and endow everyone with rights and freedoms under the values of equality, 

freedom and dignity.379 The responses affirming social changes facilitated by the 

transition of legal regimes therefore affirm that the fundamental issue in redressing the 

past injustices, past broken social ties and order, revolve around transforming South 

Africa into a rainbow nation where diversity thrives and excels under equal worth of all 

 
377 See generally Soobramoney v Minister of Health KwaZulu-Natal 1998 1 SA 765 (CC), 1997 12 BCLR 
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as enshrined in the constitution. Declaring commitments to transform social, 

economic, political and cultural spheres, the constitution thrives on shared values of 

equality, dignity and freedom. These responses as the current perception of society in 

this study also echo the remarks of Goldstone J in President of the Republic of South 

Africa v Hugo, where he noted that in promoting equality to prohibit unfair 

discrimination, the purpose of the constitution becomes that of establishing a society 

in which all people are accorded equal worth in all regards regardless of diversity or 

membership to particular groups.380Furthermore the achievement or attainment of 

such a society in light of the deeply inegalitarian past would not be easy but is the 

primary goal of the constitution which cannot be overlooked.381 

There is however a set of participants who perceive the transition from apartheid to 

constitutional rule as ineffective towards social cohesion and changes. The responses 

in this regard deviated from the notion that the transition in law from apartheid to post-

apartheid has helped in promoting social cohesion. The first issue clarified by these 

responses, regardless of what each responses says, relating to (discrimination, 

inequality, racism, conflicts, social segregation) is that social cohesion is lacking in 

South Africa.  These assertions by participants also echo the submissions of Pervaiz 

and Staveren that, conflict management, racial conflicts, inclusivity and tolerance for 

diversity become issues in a less cohesive society. 382  Secondly, there is a gap 

between the responses of participants and advancements made in socio-legal studies 

about the effect of social utility of law. Pillay submits that law is not a compilation of 

regulations locked away and an end in themselves, but the basis of functionality in a 

society hence the need for laws to change with the changes that come with time in 

order to keep on stimulating and promoting various interactions, in this case social 

cohesion.383 

 In advocating for socialisation and stressing the inability of law to promote social 

cohesion, the non-affirming responses are shrouded in lack of understanding of the 

fact that the social utility of law is infused on the type of society in question, considering 
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the type of governance and racial formations, cultures, which in turn is used to 

determine if such a society is living up to its ideals or not. In this case South Africa is 

governed by policies that prescribe for individual freedoms in combination with social 

responsibility. This notion is evidenced by how the government is responsive to public 

issues, which has been noted by Burns as an essential element to making the social 

functions of law serve the purpose of stimulating cohesion.384 The only question that 

would have to be answered further in this context would be whether or not the process 

of enacting laws that have social utility has been a success in South Africa, which can 

further be drawn as the source for the responses in this regard. Law has not been fully 

adopted and executed socially by all relevant organs or institutions such as the 

judiciary or social institutions even though it is there in its drafts and enactments. 

The last thing clarified by these responses is that the effects of apartheid laws are not 

yet fully addressed and still serve as a key barrier to the attainment of social cohesion 

in the post-apartheid era 

4.4.3. Theme three: Functionality of the legal standard of Equality and the 

cultural/social norm of ubuntu 

The contemporary legal dispensation based on the constitution aims at redressing 

past injustices and eradicating inequalities inter-alia conferring rights and freedoms. 

Equality is seen as a shared value of South Africans, entrenched in law, and also 

embodied in the spirit of ubuntu from before the advent of the constitution. Substantive 

equality is identified in this study as the accepted form of equality in South Africa, with 

the ability to recognise diversity and accord the necessary protection, respect and 

equality. As already discussed, the purpose of the constitution is to help facilitate the 

establishment of a society in which all people are accorded equal worth, in all regards 

regardless of diversity or membership to particular groups. 385  Furthermore the 

achievement of such a society in light of the deeply inegalitarian past is not easy 

however, it remains the primary goal of the constitution to eradicate and redress past 

injustices.386 

 
384 J Burns et al ‘Defining social cohesion’ Cape (2018) 2 South African Labour and Development 
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Question 3 was the starting point of enquiry into theme 3 on the functionality of ubuntu 

and legal concept of equality towards the attainment of social cohesion. In this regard 

the responses of the participants. Question 3 probed into how participants perceive 

the presence of ubuntu and social cohesion in their communities. Most participants 

affirmed the effectiveness of the standard of equality and cultural norm of ubuntu by 

indicating the presence of ubuntu and social cohesion in their community. The level of 

ubuntu is reverberated across majority of responses as high. These responses echo 

the argument of the study that equality is the legal basis for promoting social cohesion. 

The South African Cultural Observatory also submitted that in trying to promote social 

cohesion focus must be on policy reform pertaining to socio-economic development, 

aimed at removing the prevalent inequalities.387 In this case promoting and enforcing 

equality, which is a key value of the constitution, is one way in which ubuntu and 

cohesion can be conceived and perceived. The mere fact that there used to be 

inequalities on the basis of repressive laws and now replaced laws prescribing for 

equality is prima facie suggestion of better levels of socialisation and cohesion. 

Reeskens shows that, relations and interactions of groups and individuals in the 

absence of discrimination, limited inequalities, especially horizontal inequalities, will 

stimulate the creation of trust amongst the groups as well as a sense of national 

identity.388 This can be determined to be the current legal situation which is still to be 

developed fully in the practical context of the South African society. 

In response to the above question, another set of respondents perceived that both 

ubuntu and social cohesion are lacking in South Africa. The responses in this regard 

assert that there is no social cohesion or ubuntu and relate to some of the proxy 

variables for social cohesion identified by Reeskens and applied to this study such as 

trust among members of society, tolerance for diversity, sense of belonging.389 These 

responses regardless of being few indicate some of the key issues identified as 

indicators for the lack of social cohesion in post-apartheid South Africa. These 

indicators range from political, social, economic to cultural indicators, in issues and 

social conditions such as poverty and socio-economic classes, government 

 
387South African Cultural Observatory ‘Research Report: Developing a Measure of Social Cohesion for 
South Africa’ submitted to the Department of Arts and Culture 2018. 
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maladministration of public services and facilities, corruption and deep economic and 

social inequalities in education and healthcare access and services. For instance 

where a participant notes that “it is an everyman for himself situation” it indicates how 

people have lost faith in the government and its institutions and also how people are 

focused on their own self well-being either to feel like they belong or to feel superior. 

These responses indicate that social cohesion indeed can be perceived or objective. 

Perceived cohesion being the functions of each member’s perception regarding his or 

her own position and standing in the group.390 Objective cohesion on the other hand 

refers to a group’s attribute involving composite measures based on the known 

closeness of each individual to other members of the group.391 Struwig also notes that 

South African scholars and policymakers collectively accept that the notion of self-

willingness across diverse groups of diverse backgrounds, cultures and beliefs, to 

work towards a common interest would be the perfect basis for attaining social 

cohesion in post-apartheid South Africa.392 This indicates that there is a gap in these 

responses. An example of advancements in contemporary times is how majority of 

diverse political parties with diverse compositions, diverse backgrounds and interests 

to the exception of DA, COPE, ACDP, FF and IFP, voted in favour of a common 

interest of expropriation of land without compensation in order to redress past 

injustices.393 

A third variation in response to the above question indicates the perception that there 

is improvement but not complete attainment of social cohesion and ubuntu. The 

responses in this regard are similar to those perceiving social cohesion and ubuntu to 

be a work in progress with little noticeable improvements from the time of transition 

from apartheid to post-apartheid democracy. The participants also related to the proxy 

variables of social cohesion of stability, better relations across diverse groups than 

before, shared values of society and improvement in the notion of sense of belonging.  
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The submissions of Bollen and Hoyle and Struwig are also applicable in evaluating 

these responses. The distinction between perceived and objective social cohesion is 

applicable in this case.  Perceived cohesion being the functions of each member’s 

perception regarding his or her own position and standing in the group,394 and on the 

other hand objective cohesion being group’s attribute involving composite measures 

based on the known closeness of each individual to other members of the group.395 It 

entails that in one community or society some members may perceive cohesion to be 

present simply because of their self-willingness to be cohesive and be part of the 

community while others may feel there is no cohesion because they relate at a group 

level where the attributes of the entire group determine the presence or absence of 

cohesion. 

Question 4 added on to the inquiry by probing into how participants perceive the effect 

of differences and inequalities on the attainment of smooth interactions across all 

diverse people. The first set of responses indicated that differences and inequalities 

affect smooth social ties, social forms and social order. The responses in this regard, 

identify different issues that are relevant to what impedes the realisation of social 

cohesion. Furthermore, these responses provide current insight as they also relate to 

some findings on global indicators of social cohesion as well as indicators in South 

Africa. For instance, a summation of findings on economic indicators as reported by 

The United Nations Human Development Report on South Africa indicates that South 

Africa is the richest country in the Sub-Saharan African Region with a gross domestic 

product of $ 12, 390 per capita as of 2015/2016.396 On the other hand economic 

growth per person is only at 1 to 2% per year, which is not enough to eradicate poverty 

rapidly. 397  The 2019 Human Development Report on South Africa indicates that 

inequalities in human development have damaging effects in society and negatively 

weaken social cohesion and general trust in government and institutions.398 In South 

Africa, 6.3% of the population are multidimensionally poor while an additional 12.2% 

are classified as vulnerable to multidimensional poverty. The breadth of deprivation 

 
394 Bollen & Hoyle ‘n 85 above’. 
395 Same as above. 
396  S Jahan ‘Human development report 2016 human development for everyone’ United Nations 
Development Programme 2016. 
397 Birkisdóttir ‘n 252 above’. 
398 Human Development Report ‘Inequalities in Human Development in the 21st Century Briefing note 
for countries on the 2019’ Human Development Report South Africa 2019. 
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(intensity) in South Africa, which is the average deprivation score experienced by 

people in multidimensional poverty, is 39.8%.399 These economic indicators show an 

increase in classism of upper, middle and lower economic classes (new age 

inequalities). This has been a cause for concern as people find it difficult to relate 

harmoniously and cohesively at a social level while facing different economic 

challenges on the backdrop of past injustices of apartheid which the constitution 

committed to redress compounded as shared values of the nation. In this regard, this 

study goes back to the main argument of using law to promote social cohesion by 

bridging the gap in treatment of diverse peoples similar to the way law was applied in 

Grootboom to enhance, realise, promote and protect the disadvantaged and 

marginalised, instead of how it was applied to deprive Soobramoney who was denied 

equality.  

Another small number of respondents perceive that differences and inequalities have 

no effect on social ties, social forms or social order. The responses in this regard are 

related and can be evaluated as further proof of the submissions of Bollen and Hoyle 

on perceived cohesion being and individuals identification within a community whereas 

objective cohesion is dependent on a group’s attributes. This means that even where 

the majority feel there is no cohesion, there will be individuals who perceive that all 

social ties and relations are smooth and in order when in actual fact they are not. 

Question 7 made further inquiries into theme 3 by probing into perceptions of 

participants on the possible consequences in case where law fails to facilitate and 

realise equal access to opportunities, protection and benefit of law across all diverse 

people of South Africa. The first set of responses indicated acceptance that law plays 

an important role in promoting the direction of social order and social relations. The 

responses in this regard express that the failure of law amounts to a society filled with 

conflict and problems that impede the realisation of social cohesion. In this regard law 

cannot fail. An illustrative approach is derived from the studies on the impact of 

apartheid laws. In the apartheid era, laws were successful in segregating and 

oppressing the majority while making the white minority superior ultimately rearranging 

the social order. In the same instance, the very same apartheid law failed dismally at 

promoting cohesive relations among those diverse people. It only enabled further 

 
399 Same as above.  
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erosion of the fabric that holds diverse groups together. The role and importance of 

law in promoting social cohesion can be inferred from how South Africa has been 

referred to as lawless. This usually occurs after the incidence of racism and 

xenophobic attacks or vigilante justice as a form of community action carried out by 

communities functioning under the new forms of social relations. These manifestations 

are sometimes framed as “South Africa is lawless”, which is a term that has become 

overused in cases where the issues of social cohesion are in question. In illustration, 

a reputable media source published that most violent so-called service delivery 

protests, rampant crime, vandalism and destruction of colonial statues and 

monuments and the xenophobia attacks is testimony or the epitome of the 

‘Lawlessness’ perpetuated at the ‘top’ and now emulated at the ‘bottom’.400 This in turn 

shows how the term, ‘lawlessness’ is used as a tagline used to describe the state of 

breakdown of social cohesion. In this regard and on these responses by participants, 

the study maintains that law is instrumental in making apparent social changes, just 

as law was used to make extreme social changes in the apartheid regime. The 

constitutional era has contributed to the formation of some legal developments aimed 

at eradicating barriers to social cohesion through realisation and enforcement of 

provisions such as section 9 right to equality of the 1996 constitution.401 This also 

brings back the assertion of Pillay that law is not a compiled set of regulations locked 

away and an end in itself but the basis of functionality in society hence the need for 

law to change with the change of time in order to keep on maintaining and promoting 

cohesive social relations.402 In this regard law that is capable of promoting social 

cohesion is therefore characterised by ability to set for adoption of frameworks that 

accommodate, stimulate and promote all levels of interactions across diverse people 

in a society notwithstanding the fact that each law can later on be broadly categorised 

in reference to its main objective or objectives.  

4.4.5. Theme four: Society’s perceptions of what ought to be done to promote 

social cohesion 

 
400‘South Africa is rendered lawless and ungovernable: News 24 (2015. Retrieved From: 
https://www.news24.com/MyNews24/SA-is-rendered-lawless-and-ungovernable-20150418 (accessed 
21 May 2018).   
401 The Constitution of the republic of South Africa of 1994. Section 9. 
402 See generally Pillay as discussed in chapter 3 of this study MEC for Education: Kwazulu-Natal and 
Others v Pillay (CCT 51/06) [2007] ZACC 21; 2008 (1) SA 474 (CC); 2008 (2) BCLR 99 (CC). 
. 
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Question 9 related to theme 4 and probed into perceptions of participants on best 

practices and recommendations for legal and non-legal responses directed at 

addressing mechanism to facilitate social cohesion attainment in post-apartheid South 

Africa. The responses in this regard, offer legal based recommendations and are 

assimilated in the study at a recommendation level, on how to utilise law to promote 

social cohesion in post-apartheid South Africa. The participants in this regard, 

subscribe to the notion that it is within law where action, strategic planning or 

enforcement has to occur in order to promote social cohesion in post-apartheid South 

Africa. However some participants opine that non-legal mechanisms such as social 

mechanisms, education and awareness campaigns and ubuntu are key issues 

pertinent in promoting social cohesion in post-apartheid South Africa. 

4.5. Chapter Conclusion 

This chapter concludes that the participants provided different and varying responses 

to all questions addressing the main 4 themes of the study. The responses were 

presented, analysed and interpreted in thematic-narrative form with regards to the role 

of law in promoting social cohesion in post-apartheid South Africa.  The responses 

echo and affirm the general lack of social cohesion and affirm that effects of apartheid 

are still a barrier to full attainment of social cohesion as some people still see diversity 

as a barrier while others do not. This makes it difficult to measure social cohesion 

because in one case some members of a society subscribe to perceived cohesion 

while others subscribe to objective cohesion, regardless of the true state of relations 

and ties within the society. With such variation in responses, the chapter established 

that law indeed has social utility; diversity is the key feature of South African society 

and has no significant impeding effect on the attainment of social cohesion in the 

present context as compared to the impact it had during apartheid times where conflict 

among diverse lines was perpetuated through laws that magnified diversity and 

capitalised on it, which is not the case in the present post-apartheid context. 

Participants also indicated concern over levels of cohesion and ubuntu and questioned 

the actual ability of law to promote social cohesion in post-apartheid South Africa. 

 

 



130 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CHAPTER FIVE  

CONCLUSION AND RECOMMENDATIONS 

5.1. Introduction 
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This chapter presents conclusive points of the study. It commences with a brief 

overview of the study, which is followed by another overview of the major findings of 

the study. It then proceeds to provide recommendations to stakeholder—communities, 

institutions of governance, enforcement agencies and law-makers, on areas where 

loopholes are present in the application, enactment, enforcement and acceptability of 

law in relation to facilitating and fostering social cohesion. As a final note, the 

researcher provides concluding remarks in summing up the whole study. The 

conclusion sums and bundles various findings of the study and considers their 

meaning, suggesting their importance with regards to law and the promotion of social 

cohesion in the post-apartheid South African context. 

5.2. Overview of the study 

Chapter one provided the background of the study, statement of the problem, aim and 

objectives of the study, research questions, preliminary literature review, research 

methodology, hypothesis and defined key terms as well as presenting the chapter 

organisation. 

Chapter two conducted an in-depth overview of the concept of social cohesion. The 

concept of social cohesion was determined to be one that cannot be understood and 

effectively conceptualised in South African context outside the scope of the 

constitution. It is crucial to take the South African circumstances and context into 

consideration before developing a sound concept of social cohesion or creating a 

policy worthy of the concept of social cohesion. The chapter justified the strict 

approach to conceptualisation of social cohesion in South Africa on basis and 

necessity of need for such a concept of social cohesion to be capable of being 

operationalized in South Africa. Such practical implementation cannot be carried out 

outside the scope of the actual environment, conditions and circumstances of South 

Africa. The chapter also demonstrated that the discussion on ubuntu, a customary and 

traditional value of social unity and cohesion, is a crucial tenet to people’s attitudes 

towards accepting, respecting and promoting respect for differences without the need 

to create sameness 

Chapter three explored the utility of law as an instrument for social cohesion in 

apartheid and post-apartheid contexts. The chapter demonstrated that law indeed has 

a function in society. Law has the ability to affect and influence the social order while 
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social order has an impact and ability to influence the outcome or position of the legal 

order. The chapter established that the ability of law to influence social order was used 

in apartheid to organise society in a certain way. Subsequently the social order had 

an impact on how society reacted to and against the repressive and discriminative 

legal order of apartheid. The constitutional dispensation has therefore been shown to 

be a result of responses to the repression of the apartheid legal order and the need to 

restore social order among people of diverse cultures, beliefs and traditions. The main 

tool used in redirecting social structures to a cohesive level has been shown to be the 

provision of equality and legislative measures underlying the concept, aimed at 

eradicating inequalities and marginalisation based on unjustified discrimination. The 

chapter established the utility of law in promoting social cohesion and social order 

during apartheid and the potential of constitutional law to facilitate the same in the 

post-apartheid context.  

Chapter four dealt with an empirical inquiry into perceptions of members of society on 

the social utility of law in promoting social cohesion in post-apartheid South Africa. 

This was conducted on the background of events of apartheid and the inception of the 

constitution as a legal framework directed at redressing conditions and circumstances 

of past injustices persisting in the form of inequalities and discrimination in the post-

apartheid context, whose effect is tearing social ties. The chapter presented; analysed 

and interpreted responses of participants. The chapter established in its findings that 

law is perceived to have social utility and capable of promoting social cohesion by a 

majority of participants, with some responses concurring but also indicating 

weaknesses of law in this regard. 

 

 

 

5.3. Major study findings 

5.3.1. Theme One: Perceptions and practical implications of Diversity 

Diversity is a state of nature and has no effect on social cohesion in the present South 

African context. It was however magnified and utilised during apartheid to inform and 
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qualify separatism across different groups of people through utility of law. In the 

present post-apartheid context, diversity is not the key barrier to social cohesion. 

Participants, however note that some classes of diversity such as religion and culture 

are common grounds for conflictual relations in society. On the other hand some 

participants indicate that they live peacefully in their communities regardless of 

diversity in their demographic compositions as almost everyone is different in culture, 

race, ethnicity, background, socio-economic standing, religion or beliefs. The major 

finding in this regard is that diversity does not impede the attempts of law to promote 

social cohesion as already elaborated by the Constitutional Court in a number of cases 

such as Pillay and National Coalition for Gays and Lesbians cases where law was 

applied to elaborate on diversity, calibrate equality, eradicate inequalities in that regard 

and ultimately facilitating and enabling better relations and equal worth across such 

diverse lines. 

5.3.2. Theme two: Utility of law in fostering cohesion 

Law has been established to have social utility and also capable of promoting social 

cohesion. Participants indicated that there are noticeable the changes to social 

relations across different spheres of interaction from the time of transition from 

apartheid laws to post-apartheid laws. Without affirming that total social cohesion has 

been achieved, the responses indicated that there are positive changes to the social 

order merely by affording and facilitating for diverse groups to work together, live 

together and for communities to work towards the well-being of the entire society as 

unified unit. Some participants however indicated that law is perceived to be incapable 

of promoting social cohesion through suggestions that what needs to change is the 

attitude of people towards law in order for social cohesion to be attained, while others 

emphatically assert that law cannot impose or force unity on people. The overall 

findings in this regard can be reduced to the idea that law as a set of rules to govern 

society has the ability to promote social cohesion in post-apartheid South Africa if 

examined, enacted and implemented from the context of the history of South Africa 

and all other related developments made up to date. 

5.3.3. Theme three: Functionality of the legal standard of Equality and the cultural/social norm 

of ubuntu 
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Most participants indicated that there are high levels of ubuntu and social cohesion, 

and others differed by indicating that they still feel like they are in the apartheid times. 

The functionality and effectiveness of equality and ubuntu were established by 

participants who relate with being afforded equal opportunities across all diverse 

people of South Africa, as a great development compared to the apartheid context of 

inequalities. Regardless of difference and variation in responses, some participants 

believe that the legal and social transition from apartheid society to the constitutional 

society is inadequate basis for the facilitation and realisation of social cohesion post-

apartheid. With establishment of the importance of shared values of a society as 

perceived by the lawmakers and put into law, the study found that equality is a shared 

value and ubuntu is a common and shared desire by majority of the people which 

makes these values functional and relevant in the endeavour to promote, facilitate and 

realise the attainment of social cohesion. 

5.3.4. Theme four: Society’s perceptions of what ought to be done to promote social cohesion 

Majority of the participants perceive the utility of law in promoting social cohesion to 

be an accurate assertion. They add further that there is need to adjust implementation, 

strategy, enforcement or education and alignment of all of these efforts in order to 

reach the apex of promoting social cohesion in post-apartheid South Africa. Some of 

the participants perceive the need for non-legal mechanisms in order to promote social 

cohesion and these mechanisms relate mostly to notions of socialism and educating 

communities about equality and cohesion. The overall finding in this regard is that law 

has a crucial role to play in promoting social cohesion in post-apartheid South Africa. 

5.4. Recommendations 

The section that follows outlines recommendations from findings in relation to the four 

themes as summarised above and discussed in detail in the previous chapter: 

 

5.4.1. Theme One: Perceptions and practical implications of Diversity 

The attainment of the rainbow nation as perceived at the dawn of the constitutional 

democracy entails that all diverse groups have to interact and work together towards 

nation building with equal respect for diversity.  Several social programs and events 

can be implemented through social and public institutions across all spheres of 
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interaction in order to enable contact across diverse people, which is the only way they 

can work together and respect each other. 

5.4.2. Theme two: Utility of law in fostering cohesion 

Law indeed has social utility from doctrinal and substantive points. There is however 

need for calibration of that social utility into actual active social change. This calls for 

the support of social and public institutions in working with communities. 

Law needs to be executed and applied at a social level, objectively to strengthen and 

promote cohesion across all groups of people in the society. 

5.4.3. Theme three: Functionality of the legal standard of Equality and the cultural/social norm 

of ubuntu 

Equality is the basis of undoing inequalities and making people feel that they belong 

or share similar values. As a legal standard it also needs further calibration at a social 

level through various mechanisms such as social and public institutions. These 

institutions should further make it a mission to get into contact with communities over 

the substance and significance of equality. 

Most people relate with the value of ubuntu, noting how it only needs further social 

calibration through enforcement and creation of social institutions to put it into action, 

all purposively and objectively to promote good social ties and social order. 

5.4.4. Theme four: Society’s perceptions of what ought to be done to promote social cohesion 

Perceptions of society are filtered to some extent, which informs general perceptions 

that social matters require socialisation and social mechanisms. There is need for 

more socio-legal contact between experts in the field and the communities intended 

to be enlightened. 

Perceptions of society with regards to the role of law in society need to be enhanced 

and informed with understanding of law, its abilities and empirical demonstrations of 

its effect in transitions from apartheid to post-apartheid.   

5.5. Limitations of the study 

• All ethics were considered and participants were informed about the ethics 

observed for this study including confidentiality and privacy of participants. 
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However, some of the participants were uncomfortable to respond freely and 

comfortably to some of the questions relating to apartheid and issues on the 

subject of diversity in religion, culture, race and gender. Some participants 

stopped mid-way in their participation as they felt the questionnaire was too 

deep and needed more time to execute. 

• Time was a serious constraint. Participants were targeted randomly but 

purposively and as such soliciting for interviewing them during work hours was 

not easy due to issues of covid-19 associated issues and regulations. In 

instances where the participants indicated unavailability of time, the researcher 

had to negotiate with most participants to execute the questionnaire at times 

most convenient for the participants. 

• Time frame for the study considering covid-19 implications and limited 

resources was sufficiently adequate enough but the researcher worked 

tirelessly to ensure the completion of this study and also ensured that its quality 

was not compromised by these challenges. 

• The study was confined to one local community, the community of 

Thohoyandou in Vhembe District which limits the ability to fully generalize and 

apply the findings to all other communities and the entire South African 

population on a more empirical level.  

5.6. Recommendations for future studies 

• This study focused on views of community members on the role of law in 

promoting social cohesion, further studies are necessary to also widen the 

focus and include law-makers, traditional leaders and other social institutions, 

on how they perceive the utility of law in promoting social cohesion or otherwise 

what non-legal mechanism they propose as facilitative of social cohesion in 

post-apartheid South Africa.. 

• The role of the State in the promotion of social cohesion in post-apartheid South 

Africa should also be explored further. 

• It is necessary to conduct similar studies in other institutions of higher learning 

for purposes of comparing results and authenticity of findings. 

5.7. Conclusion 
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The first three chapters provided insight into the position of social cohesion, position 

of the law and how it has been interpreted to have social utility as well as how it has 

in previous apartheid times fostered or facilitated a certain social order of exclusion 

and segregation. The data collected from participants added to, and shed new light on 

issues of diversity in the present context, on utility of law and how law can promote 

social cohesion in the post-apartheid context. A collective of findings inform the major 

findings of the study that law indeed has the ability to promote social cohesion, law 

has been playing that role and there is need for more adjustments so that policymakers 

put into law the shared values of everyone and then calibrate and execute them at a 

social level. Certain changes of note from the transition from apartheid to post-

apartheid on the basis of law serve as irrefutable empirical evidence of law’s ability to 

promote social cohesion. In this regard, apart from the effects of apartheid hindering 

the realisation of social cohesion through law, new social forms come with new 

problems such as visible economic and social inequalities, urbanisation and 

overcrowding in towns and corruption and lack of trust in the government which also 

hinders the attainment of social cohesion. The underlying conclusion of the study is 

that law can promote social cohesion in post-apartheid South Africa, with proper 

calibration of law at social levels across all spheres of interaction as enabled, 

supported and facilitated by all relevant stakeholders in this regard. 
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A CRITICAL INQUIRY INTO THE ROLE OF LAW AS AN INSTRUMENT FOR THE 

PROMOTION OF SOCIAL COHESION IN POST-APARTHEID SOUTH AFRICA 

My name is Patrick Maweto, a Master of Laws (LLM) student at the University of 

Venda. I am conducting research on the role of law in promoting social cohesion in 

post-apartheid South Africa to determine if law can be an instrument for change in 

social order. The questionnaire consists of 9 questions in 4 pages and will take not 

long than 15 minutes to complete. The identity of all participants and their responses 

will be anonymous and no participant will be identifiable or asked to identify 

themselves in this research. Participation in this research is voluntary; no participant 

will be forced to participate. At any time you feel uncomfortable answering this 

questionnaire you may, if you want, discontinue participation. 

Participant age range and race(mark with x in the relevant box) 

50-80 years  White  

30-49 years  Non-white  

 

Meaning of terms in this questionnaire 

 Term Meaning/ Definition  

1 Social cohesion The ability of people from different backgrounds, race, 

culture, beliefs, ethnic origins, gender, political, social and 

economic classes and orientations, to coexist in one society 

in unity, harmony and smooth relations such as under 

ubuntu. 

2. Race/ Racial Black, white, Asian, Indian, Coloured, Hispanic etc 

3 Relate/Relations How people in South Africa manage to co-exist in the same 

society across their differences 
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1. South Africa has people of different races, different cultures traditions, and beliefs. 

What do you think about law being made and used to change how these different 

people in society relate with each other from being divided to being united? 

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

2. What do you think was in apartheid laws that made the South African society of 

apartheid time to be more divided and be at conflict? 

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

3. How do you describe the social cohesion and level of ubuntu in your community 

today? 

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

4. What effect have you seen in how people relate in your community because of 

different cultures and religion or because of different political views, different ability to 

access good healthcare and education or because of all of these and other reasons? 
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___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

5. What do you think about racial differences serving as contributing factors on how 

people relate in a cohesive manner or non-cohesive manner in South Africa? 

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

6. How do you think law can be used to promote social cohesion among different 

people in your community? 

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

7. If law fails to give everyone equal opportunities, equal benefit, protection and 

enjoyment of law based on racial differences, culture and beliefs, how do you think it 

will affect the different people in your community? 
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___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

8. Nelson Mandela in 1996 said, new (Constitutional) law would be made and used to 

make South Africa a rainbow nation of unity and harmony. Do you think changes from 

apartheid laws to democracy have changed people to become more united and 

socially cohesive or is unity and social cohesion still lacking? 

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

9. What do you think should be done or can be done to promote social cohesion among 

the different people in South Africa across, race, cultural, religious, political, economic 

status and access to social goods such as healthcare and education?  

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________

___________________________________________________________________ 

Conclusion: Thank you for your participation, please hand over the 

questionnaire to the facilitator who gave it to you.     


