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ABSTRACT  

Capital punishment has been widely applied by countries since time immemorial. The 

concept, however, is highly controversial. That is, on the one hand, the anti-abolitionist states 

argue that it is an effective form of punishment, on the other side; the abolitionist states 

contend that it is an unjustifiable infringement of people’s fundamental right to life. There 

have been calls, both regionally and globally, for a moratorium on the death penalty. The 

Second Optional Protocol to the International Covenant on Civil and Political Rights was 

promulgated as a move towards the abolition of the death penalty in all countries and states 

in the world. Article 1 (2) of the instrument states that, “Each state party shall take all 

necessary measures to abolish the death penalty within its jurisdiction”. At regional level, 

Article 4 of the African Charter on Human and Peoples’ Rights provides that all human 

beings are inviolable and entitled to the respect and integrity of their person. As such, no one 

may be deprived arbitrarily of this right. In addition, Article 1 of the Protocol to the African 

Charter provides that the death penalty shall not be applied by state parties in their territories 

or any person within their jurisdiction. 

 

Despite the current global and regional trends towards the abolition of the death penalty and 

its inherent controversy, Zimbabwe remains anti-abolitionist, and entrenched the death 

penalty in section 48 (2) of its 2013 Constitution.  Adopting a doctrinal research methodology, 

the study critically analyses section 48 (2) (d) of Zimbabwe’s Constitution, and examines how 

it affects key fundamental rights as well as the way forward in the light of the international 

human rights standards on the death penalty. 

 

Keywords: Capital punishment, African Charter, 2013 Constitution, Human rights, 

Zimbabwe 
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CHAPTER ONE: BACKGROUND OF THE STUDY 

 

The taking of life is too absolute, too irreversible, for one human being to 

inflict it on another, even when backed by legal process. — Former United 

Nations Secretary-General Ban Ki-moon.1 

 

1.1 Background of the Study 

The death sentence is an irreversible form of punishment that has claimed many prisoners’ 

lives over a long period of time.2 The laws pertaining to it were first established in the fifth 

century (BC), where it was done through crucifixion, drowning, stoning to death, burning the 

convict alive and impalement.3 Since then, the penalty has been applied over centuries to 

date. But, it has now become a subject of debate between the abolitionist and anti-

abolitionist states, with the latter arguing that it is an effective form of punishment while the 

former contend that capital punishment is morally wrong and can never be justified.4  

 

Zimbabwe is one of the African countries where the death penalty is retained in the criminal 

justice system.5 It should be noted that before Zimbabwe was colonised (in 1890), the 

criminal justice system then was based on the traditional laws as practiced by the inhabitants 

within a specific Chieftaincy.6 The system was grounded on the principle of retribution and 

open-jury court. This ensured that the aggrieved party was compensated, while an open jury 

court ensured the public’s involvement in the dispensation of justice.7 That is, the Shona or 

the Ndebele customary laws emphasised on compensation, where the accused, for example, 

was made to pay a certain head of cattle, in addition to a wife to the plaintiff.8 This was done 

so as to appease the aggrieved family, while the murderer remained in the Chief’s Court, 

serving his additional punishment.9 This system was used to deter would-be offenders,10 a 

scenario that signifies that the death penalty was non-existence in Zimbabwe’s pre-colonial 

societies.11 

 

                                                           
1N Pillay, Moving away from the Death Penalty lesson from national experience, available at 

http://www.ohchr.org/Lists/MeetingsNY/Attachments/52/Moving-Away-from-the-Death-Penalty.pdf, (accessed 9 
September 2015). 
2 BI Orchia ‘Justification for and the abolition of capital punishment under human rights law’ LLB hons Thesis, 
University of Ilorin, 2011, 3. 
3 History of the death penalty, available at http://www.deathpenaltyinfo.org/part-1-history-death-penalty (accessed 
06 September 2015). 
4 A Bahati, The death penalty debate 2010 session 4, available at http://www.justice.gov.zaent-s4_bahati. Pdf 
(accessed 8 September 2015). 
5 Zimbabwe Criminal Law codification and reform Act chapter 9:23 of 200 (sections 20, 23 & 47) 4. 
6 ‘Pre-colonial Great Zimbabwe v Post-colonial Zimbabwe’ The Patriot 3 June 2001. 
7 Pre-colonial Great Zimbabwe v post –colonial Zimbabwe (note 6 above). 
8‘Scrap death penalty, chiefs urge government’ The Herald 20 January 2016. 
9  Scrap death penalty (note 8 above). 
10Scrap death penalty (note 8 above). 
11 AB Chikwanha ‘The trajectory of human rights violation in Zimbabwe’ (2009) No 202 Institute for Security 
Studies Paper 2. 

http://www.ohchr.org/Lists/MeetingsNY/Attachments/52/Moving-Away-from-the-Death-Penalty.pdf
http://www.deathpenaltyinfo.org/part-1-history-death-penalty
http://www.justice.gov.zaent-s4_bahati/
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However, during the early years of colonialism, the black majority was subjected to inhumane 

treatment, land dispossessions, segregation and exploitation.12 For instance, the inhuman 

treatment of the natives by the white settlers created racial division and tensions, which 

eventually led to the mid-1890s uprisings.13 These uprisings were a manifestation of the 

natives’ irritation of being systematically denied their fight to their forefathers’ lands. 

Consequently, two Zimbabwean spirit mediums, Sekuru Kaguvi and Ambuya Nehanda, were 

hanged in 1898 for being rebellious against the British South Africa Company (BSAC) rule.14  

 

In that period, the death penalty was used as a tool for social control and coercion, and as 

punishment for treasonous crimes.15 Kaguvi and Nehanda became the icons of the natives’ 

struggle against the colonial rule. They were sentenced to death because they were deemed 

to have instigated subversive activities against the Company rule.16 This was a way of 

suppressing dissenting voices among the indigenous people. As a result, there was 

animosity between the indigenous people and the white settlers.17 From 1891 to 1980, the 

legal rules that applied in Southern Rhodesia, then Rhodesia (Zimbabwe) were the same as 

those that obtained in the Cape Colony, the Union of South Africa and South Africa until 

1994. These were based on the Roman Dutch Law and the English Law.18 Consequently, the 

death penalty legalities were incorporated as part of the native law system.19 It is, therefore, 

not surprising that during the Zimbabwe’s 1960 - 1980 liberation struggle the death penalty 

was applied against freedom fighters charged with treason. This was done in terms of 

section 337 (b) of the Criminal Procedure and Evidence Act,20 which provides that:  

 

Subject to section three hundred and thirty-eight, the High Court may pass 
sentence of death upon an offender convicted of treason.21 
 

The above provision has not been changed. Treason remains one of the crimes punishable 

by death in Zimbabwe. During the liberation struggle, treason was not the only crime 

punishable by death. Offences such as incitement to commit murder, terrorism and genocide, 

among others, carried the death penalty.22 For instance, Emmerson Mnangagwa (the current 

                                                           
12 M Chemhuru & D Masaka ‘Zimbabwe’s Constitution Making Process and the Death Penalty: A Philosophical 
Reflection’ (2011) Vol. 5 No 2, Africana Journal 124. 
13B Dube ‘Roman Dutch and English law: The indispensable law in Zimbabwe’ (2014) Vol. 5 No 4, Afro Asian 
Journal Of social science 8.  
14 Chemhuru & Masaka (note 12 above) 127. 
15 Chemhuru & Masaka (note 12 above) 126. 
16 Chemhuru & Masaka (note 12 above) 126. 
17  A Novak ‘Abuse of state power: The mandatory death penalty for political crimes in Southern Rhodesia 1963 – 
1970’ (2013) Vol. 19 No 1, Fundamina: A Journal of Legal History 28-47. 
18 Dube (note 13 above) 1. 
19 Dube (note 13 above) 2. 
20 Zimbabwe Criminal Procedure and Evidence Act (Chapter 9:07) as amended up to Statutory instrument 41A/ 
2004.  
21 Section 337 (b) Zimbabwe Criminal Procedure and Evidence Act (note 20 above). 
22 Section 47 Zimbabwe Criminal Procedure and Evidence Act (note 20 above). 
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Zimbabwe President)23, who was part of the liberation struggle was imprisoned for ‘terrorist’ 

activities and sentenced to death, but escaped execution due to age (he was under 21 at the 

time of his arrest).24 

 

When Zimbabwe became independent in 1980, the death penalty formed part of the 

Lancaster House Constitution in 1979.25 Section 12 of that Constitution explicitly stated that, 

“It shall be lawful for a person to be killed following a death sentence imposed on him/her by 

a court of law”. Crimes punishable by death were murder, rape and crimes relating to political 

violence.26 

 

The Criminal Law Codification Act27 expanded the application of the death penalty for 

attempted murder and incitement crimes in 2004. Section 192 of the Act provides that: 

 

Subject to this Code and any other enactment, a person who is convicted of 
incitement, conspiracy or attempting to commit a crime shall be liable to the same 
punishment to which he or she would have been liable had he or she committed 
the crime concerned. 

 

The provision implies that attempting to commit a crime is now equal to committing the actual 

crime. Categorically, section 47 (3)28 provides that: 

 

A person convicted of attempted murder or of incitement or conspiracy to commit 
murder shall be liable to be sentenced to death or to imprisonment for life or any 
shorter period.  

  
It is, however, interesting to note that since 2005 Zimbabwe has not carried out any 

executions due to difficulties in finding a suitable candidate to administer the death penalty.29 

However, the courts have continued to hand down death sentences.30 The last person to be 

executed was Mandlenkosi Never Masina Mandla,31 who was executed in July 2005 for 

committing murder. Before that, in 2004, two serial armed robbers and convicted murderers, 

Stephen Chidhumo and Edgar Masendeke,32 had been executed. Ever since the last 

execution in 2005, efforts by some prisoners to get off death row have failed. For instance, in 

2009, a prisoner by the name Shephard Mazango was sentenced to die by hanging for 

robbing and hacking a man to death. He has been on death row since then.33 Efforts such as 

                                                           
23‘Mnangagwa stance on death penalty influenced by experiences’ Newsday 8 February 2016. 
24Maodza T, ‘Zim to eliminate death penalty-Mnangagwa’ The Herald 23 February 2016. 
25 Zimbabwe Constitution Order 1979 S.I. 1979/1600 of the United Kingdom. 
26 Section 12 Zimbabwe Constitution Order 1979 (note 25 above).  
27 Section 192 Zimbabwe Criminal Law codification and reform Act (note 5 above). 
28 Section 47 (3) Zimbabwe Criminal Law codification and reform Act (note 5 above). 
29‘Zimbabwe struggles to find hangman’ Time Live 15 January 2016. 
30Chiripasi T, ‘Global group signs petition to block executions of poacher killer’ Voice of America/Zimbabwe 1 
October 2013. 
31 The death penalty, available at http://www.the lawhub.co.zw/the-death-penalty, (accessed 15 March 2015). 
32Mbanje P, ’10 Months on death row: man gives chilling account’ The Standard 7 July 2014. 
33 Zulu B, ‘Controversy builds over death penalty in Zimbabwe Africa’ Voice of America/ Zimbabwe 14 July 2014. 
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raising constitutional arguments in the Supreme Court, seeking for a presidential pardon and 

filing an emergency motion have all failed.34 

 

Amnesty International has indicated that there are many condemned inmates who have 

spent many years awaiting execution under difficult and undesirable conditions.35 The 

handing down of death sentences by Zimbabwean courts have resulted in an increase in the 

number of death row inmates who are being kept under harsh prison conditions.36 The harsh 

conditions include abuse habits, torture and assaults by the guards. Moreover, there are 

reports of insufficient food, water, electricity, clothes, and daily necessities, leading to 

prisoners being malnourished. Additionally, it is alleged that prisons have poor health 

conditions and are often over-crowded, which sometimes leads to the spread of diseases 

such as tuberculosis, measles and diarrhoea.37 

 

The 2013 Zimbabwean Constitution retained the death penalty, even though its legal scope 

is reduced only to the crime of murder committed in aggravating circumstances. Section 48 

(2) (d) of that constitution38 says: 

 

A law may permit the death penalty to be imposed only on a person convicted of 
murder committed in aggravating circumstances, and – d) … the penalty must not 

be imposed or carried out on a woman.39 
 

Although the legal scope has been reduced, the reality is that in addition to the retention of 

capital punishment in the Zimbabwe’s latest Constitution, there is a state of reluctance 

towards its enforcement.  

 

Zimbabwe, together with many countries, has been urged to ratify the Second Optional 

Protocol to the International Covenant on Civil and Political Rights (ICCPR-OP2),40 and the 

Optional Protocol to the African Charter on Human and People’s Rights (ACHPR-OP)41 

which aim at abolishing the death penalty. Although Zimbabwe is reluctant to ratify these 

protocols, it is party to the International Covenant on Civil and Political Rights (ICCPR).42 At 

                                                           
34’97 Zimbabwe prisoners on death row’ Bulawayo 24 30 January 2014. 
35 Amnesty international Zimbabwe, Prison and Detention: 2011 Centre conditions U.S.Dep. Of State Human 
Rights Report, available at http;//www.state.gov/j/dr/rls/hrrpt/humanrightsreport/index.htm?dlid=186257 
(accessed1 February 2016). 
36 ‘15 death row inmates hire Biti for constitutional court fight’ AllAfrica news 10 January 2016. 
37Amnesty international Zimbabwe (note 35 above). 
38 Constitution of Zimbabwe Amendment 20 Act 2013. 
39 Section 48 (2) (d) 2013 Constitution of Zimbabwe Amendment (note 38 above). 
40Second Optional Protocol to the International Covenant on Civil                                                                                              
Political Rights on the Abolition of the death penalty adopted with resolution 44/128 by the United Nations General 
Assembly as of 15 December 1989. 
41 Optional Protocol to the African Charter on Human and People’s rights Adopted at the 55th Ordinary Session of 
the African Commission on Human and Peoples’ Rights held from 28 April to 12 May 2014 in Luanda, Angola. 
42International Covenant on Civil and Political Rights, adopted 16 December 1966 by General Assembly 
Resolution 2200 (XXI), UN. Doc A/6316 (1966) 999 UNTS 171, entered into force on 23 March 1976, article 6.  
Zimbabwe accessed this instrument on the 13th May 1991. 
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the continental level, Zimbabwe is a State Party to the African Charter on Human and 

Peoples’ Rights (the African Charter),43 which safeguards the right to life as monitored by the 

African Commission on Human and Peoples’ Rights (African Commission) and the African 

Court on Human and Peoples’ Rights (the African Court).  

 

There are other instruments and treaty monitoring bodies at regional levels. These have the 

provisions to guarantee, hence the necessity to abolish capital punishment. These 

instruments include the African Charter on the Rights and Welfare of the Child (ACRC),44 

which is monitored by the Africa Committee of Experts on the Right and Welfare of the Child 

(the Committee), and the Protocol to African Charter on Human and Peoples’ Rights of 

Women in Africa.45 Generally, the international human rights law sets out obligations for 

signatories to respect, protect and fulfil human rights for all without any kind of 

discrimination.46 Thus, there is a legal duty on Zimbabwe to protect, respect and fulfil human 

rights free from discrimination. These obligations must be fulfilled regardless of any political, 

economic and cultural systems.47 

1. 2 Problem Statement 

Zimbabwe is party to international and regional human rights instruments such as the ICCPR 

and the African Charter, which aim at promoting and respecting human rights. While the 

former instrument allows for the protection of the inherent right to life, and thereby dismissing 

any arbitrary deprivation of that right, the African Charter provides that every human being is 

entitled to respect for his or her life. Though Zimbabwe is yet to ratify the ICCPR-OP2 that 

aims at abolishing the death penalty, a legal problem is created in the section 48 (2) (d) of 

the 2013 Zimbabwean Constitution, which permits the death penalty. This sets Zimbabwe 

against its obligations in the international human rights law arising from the instruments, 

which it has ratified.  

It is against this backdrop that the study investigates the human rights implications of the 

application of capital punishment in Zimbabwe, in the light of international human rights law 

relating to the death penalty. 

 

 

                                                           
43African (BANJUL) Charter on Human Rights and Peoples’ Rights (adopted 27 June 1981, entered into force 21 
October 1986, article 4. Zimbabwe signed this instrument on the 20th February 1986. 
44 African Charter on the Rights and Welfare of the Child OAU Doc. CAB/LEG/24.9/49 (1990). entered into force 
Nov.29 1999, article 5. 
45 Protocol to African Charter on Human and Peoples’ Rights of Woman in Africa   CAB/LEG/66.6 (Sept. 13, 
2000) Entered into force Nov.25 2005. 
46 Vienna Declaration and Action of 1993 UN Doc. A/CONF.157/23; 32 ILM 1661 (1993) paragraph 5.  
47Vienna Declaration and Program of Action (note 46 above). 

http://www.unhchr.ch/huridocda/huridoca.nsf/%28symbol%29/a.conf.157.23.en
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1.3 Aim of the Study 

The aim of this study is to critically analyse the capital punishment provision in Zimbabwe 

and examine its negative implications for the protection and observation of the fundamental 

rights of individuals as guaranteed under the international human rights law. 

  

1.4 Objectives of the Study 

The following constitute this study’s objectives; 

 

1. To determine whether the anti-abolitionist vs. abolitionist debate on the death penalty 

can be reconciled or permitted under international human rights Law. 

2. To examine whether section 48 (2) (d) of the 2013 Zimbabwean Constitution is 

compatible with the obligations of the state of Zimbabwe under international human 

rights law. 

3. To examine the human rights implications of capital punishment in Zimbabwe.  

4. To examine the remedial options opportunities available for convicts sentenced to 

death in Zimbabwe. 

1.5 Research Questions 

This study answered the following main question; 

 Is the retention of the death penalty in the Zimbabwean Constitution compatible with 

the international human right laws, and if not, what are the human rights implications 

thereof?   

To effectively answer the above main question, the study answered these secondary 

questions as well;  

 

1. Can the anti-abolitionist vs abolitionist debate about the death penalty be reconciled 

or permitted under international human rights law? 

2. Is section 48 (2) (d) of the Zimbabwean Constitution compatible with the obligations 

of the state of Zimbabwe under international human rights law? 

3. What are the human rights implications of capital punishment in Zimbabwe? 

4. What are the opportunities within the African Human Rights system, international and 

domestic system to address the death penalty in Zimbabwe? 

1.6 Literature Review 

The United Nations High Commission (2012) report48 observes that the death penalty results 

in many wrongful deaths. The report notes that the anti-abolitionists perceive the death 

penalty as a deterrent effect. The United States National Academy of Sciences’ survey 

                                                           
48 Pillay (note1 above). 
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research, however, demonstrates that the death penalty does not have that effect.49 A 

debate delivered by Bahati50 further buttresses the argument that the death penalty has no 

deterrent effect as it discusses the concept of human dignity and the right to life through 

cases in Tanzania. It also maintains that the death penalty is inherently cruel, inhuman, a 

degrading punishment that offends the right to life and human dignity.  

 

Chenwi’s work highlights some issues regarding the death penalty in Africa.51 The work sets 

out the nature of problems about the death penalty by providing its historical background.52 

As is this study, Chenwi’s explored the right to life in relation to death penalty. The work, 

however, differs from the current study in that while the author discusses the death penalty in 

Africa, this research focused on Zimbabwe, making it an in-depth case.53 More importantly, 

the constitution of Zimbabwe, a unit of analysis in this study, was formulated in 2013, six 

years after Chenwi’s work. Thus, this research goes further than Chenwi’s work, in the 

context of an in-depth analysis. 

 

Chemhuru and Masaka advocate for the abolition of the death penalty in Zimbabwe. These 

two opine that the death penalty is not in line with the respect for human life.54 They 

challenge the legislators to devise better ways of punishment, which will result in Zimbabwe 

joining progressive nations that have abolished the death penalty.55 Chemhuru and Masaka 

contend that the death penalty remains inhuman, degrading and unjust, and further argue 

that it is contrary to the global world order of freedom, peace and development.56 Their work 

was relevant to this study as it advocates for the abolition of the death penalty in Zimbabwe 

as well. However, despite the helpful information it provided, the paper came two years 

before the final 2013 Constitution and, therefore, does not specifically deal with the sections 

designated for this research. 

Chikwanha explores human rights violations in Zimbabwe and asserts that these violations 

were inherited from a colonial system, which had no respect for protecting basic human 

rights. This study also argues that the use of arbitrary power by the state has led to the 

violation of human rights, which includes the right to life, among others. Chikwanha’s work 

emphasises on the fact that for one to understand the human rights violations in Zimbabwe, 

                                                           
49 Deterrence and the Death Penalty, National Research Council of the National Academies, The National 
Academies Press (2012). The United States National Academy of Sciences provides independent advice to the 
government on matters related to science and technology, available at 
https://www.nap.edu/catalog/13363/deterrence-and-the-death-penalty (accessed 18 October 2016). 
50The death penalty debate (note 4 above). 
51 L Chenwi Towards the abolition of the death penalty in Africa (2007) 1. 
52 Chenwi (note 51 above) 2. 
53 Chenwi (note 51 above) 4. 
54 Chemhuru & Masaka (note 12 above) 4. 
55 Chemhuru & Masaka (note 12 above) 126. 
56 Chemhuru & Masaka (note 12 above) 126. 

https://www.nap.edu/catalog/13363/deterrence-and-the-death-penalty
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the starting point is the character of its former colonial state.57 Similarly, Novak’s study traces 

the historical background of capital punishment in colonial Zimbabwe and its application.58 It 

explains why capital punishment was applied in colonial Zimbabwe. Novak affirms that 

capital punishment was used as a tool for social control by the British settlers and for political 

crimes, so as to prevent political dissent.59 In a different study, Novak traces the historical 

background of the death penalty in Africa, stipulating that the death penalty has been 

practised since pre- colonial days in societies that practised the Islamic mode of punishment 

called hudud,60 where he analyses the mandatory death penalty in about 30 of these 

countries.61 The author’s observations were useful here in that they provided a platform for a 

comparative analysis of facts. However, Novak’s two studies offer little insight on the 

situation in Zimbabwe, and the human rights implications of its death penalty. The two 

studies are general in nature, hence were of limited use to this one. 

Novak also examines the use of extenuating circumstances in Zimbabwe and other 

countries.62 He stipulates that the doctrine opposes the current human rights rules, as it 

increases arbitrariness, weakness on the defence counsel and it is not in line with a global 

trend on death penalty regimes.63 In contrast, this study argued that the Zimbabwe version of 

a death penalty dovetails with that of the global trend, which states that death sentence on 

murder cases is only applicable when committed in aggravating circumstances.64 Novak’s 

work provides conditions in which the death penalty may be applied globally. His study is, 

however, different from this one in that the previous former focuses mainly on the conditions 

for the application of the death penalty, whereas the latter focuses on the conditions for the 

application of the death penalty only in Zimbabwe. 

Hart stirs a powerful debate against the application of the death penalty.65 The philosopher 

argues that not only does the death penalty impose suffering on the criminal, but it also does 

so on many other people. Hart observes that the death penalty causes an intolerable risk, 

which cannot be expunged, for instance, if an innocent person has been executed. Thus, an 

entire justice system is distorted by the nature of the death penalty. Hart’s work was of great 

importance here in that it highlights the implications of the application of the death penalty, a 

relevant aspect to this research. 

                                                           
57 Chikwanha (note 11 above) 4. 
58  Novak, Abuse of state power (note 17 above) 3. 
59 Novak, Abuse of state power (note 17 above) 4. 
60 A Novak the death penalty in Africa (2014) 15, 68. 
61 A Novak The global decline of the mandatory death penalty: Constitutional Jurisprudence and legislature reform 
in Africa, Asia and the Caribbean (2015) 31-35. 
62 A Novak ‘Capital sentencing discretion in Southern Africa; A human rights perspective on the doctrine of 
extenuating circumstances in death penalty cases’ (2014) Vol.14 No 1, African Human Rights Law Journal 24- 42. 
63 Novak The death penalty in Africa (note 60 above) 1. 
64 Novak The death penalty in Africa (note 60 above) 34. 
65H.L.A Hart Punishment and responsibility (1968) 89. 
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Maja’s paper analyses the extent to which Zimbabwe has complied with the 

recommendations passed by the UN General Assembly on the moratorium on the use of the 

death penalty. However, like as discussed above, Maja does not discuss the options 

available to Africa’s regional human rights bodies over those on the death row in 

Zimbabwe.66 This study discussed the human rights implications of the death penalty in 

Zimbabwe. 

The international law dealing with the death penalty includes the ICCPR.67 In 1989, the 

General Assembly adopted an International Covenant, which is the Second Optional Protocol 

to the ICCPR.68 The protocol clearly states that the death penalty violates human rights, and 

specifically the right to life. In 2007,69 a resolution instituting a moratorium on executions with 

the aim of abolishing the death penalty was adopted by the United Nations General 

Assembly at its 62th session meeting.70 At that meeting, reference was made to Article 3 of 

the Universal Declaration, which stipulates that, ‘Everyone has the right to life, liberty and 

security of a person.’ It is generally regarded as the customary international law,71 binding all 

its member states. It is of paramount importance to note that states are naturally bound by 

customary international law, irrespective of whether the state has codified these laws 

domestically or through treaties. The customary international law has been defined by the 

International Court of Justice Statute in Article 38 (1) (b) as, "Evidence of a general practice 

accepted as law”. Consequently, Zimbabwe is bound by the Universal Declaration of Human 

Rights obligations as it is a signatory to this. Section 34 of the Zimbabwean Constitution 

provides that the international instruments to which Zimbabwe is a party, must be 

incorporated into its domestic laws. 

Furthermore, Article 6 of the ICCPR was referred to at the 62th session meeting, an important 

provision that aims at the total abolition of the death penalty. In 2008,72 a resolution which 

increased the support for the 2007 resolution was adopted. At the 65th session meeting in 

2010, a third resolution73 on the moratorium on the use of the death penalty was adopted by 

the United Nations. Article 6 of the ICCPR is relevant in this discussion in that it encourages 

the member states to abolish the death penalty if they still have it. 

                                                           
66 I Maja ‘Moving away from the death penalty, arguments, trends and perspectives’ in I Simonovic (ed) The death 
penalty in Zimbabwe; legal ambiguities (2015) 180.  
67International Covenant on Civil and Political Rights (note 42 above). 
68Second Optional Protocol to the International Covenant on Civil Political Rights on the Abolition of the death 
penalty (note 40 above). 
69Second Optional Protocol to the International Covenant on Civil                                                                                              
Political Rights on the Abolition of the death penalty (note 40 above). 
70‘The international views on the death penalty’, available at 
http://www.deathpenalty.org/article.php?id=81.(accessed 10 March 2015). 
71 Universal Declaration of Human Rights adopted by General Assembly Resolution 217A 
(III), (1948) UN Doc A/810. 
72UN General Assembly Resolution 63/168. Preamble 62/149 December 2007; ‘Moratorium on the use of the 
death penalty’ (UN Doc A/63/293 and corr.1.) 
73 UN General Assembly Resolution 65/206. Preamble 62/149 18 December 2007 and 63/ 168 of 18 December 
2008; ‘Moratorium on the use of the death penalty’ (UN Doc A/65/456/Add.2.Part ii). 
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The death penalty has featured in the case law of the regional human rights system and the 

international courts. International cases on the subject include Soering v United Kingdom and 

Germany74 and Pratt v Attorney-General for Jamaica et al.75 In the Soering case, it was found 

out that the death penalty constituted cruelty, inhuman or degrading treatment. In 2004, the 

International Court of Justice (ICJ), in the case concerning Avena and other Mexican 

Nationals (Mexico v the United States of America), requested an order to stay the execution 

of five Mexican citizens on the death row in the United States and called for the review of 

other 51 death row inmates’ cases.76 It is worth noting that decisions made in other countries 

are not binding on Zimbabwe’s courts, but are regarded as ‘persuasive’ authority. 77 

At regional level, Article 4 of the African Charter provides that, “Human beings are inviolable. 

Every human being shall be entitled to respect for his life and the integrity of his person. No 

one may be arbitrarily deprived of this right”. The African Commission has placed the 

abolition of the death penalty at the heart of all its debates. During its 56th ordinary session in 

2015, it adopted a draft regional protocol to the African Charter on Human and Peoples’ 

Rights on the Abolition of the Death Penalty in Africa.78 This draft protocol aims at assisting 

its members to stop the application of the death penalty.79 From a political point of view, this 

protocol is meant to show the will of the African governments to openly deal with the question 

of the death penalty. From a legal point of view, once the protocol is finalised and adopted, it 

will have binding effects on states that ratify it. 

 

There are several constitutions that provide for the right to life as a non-derogable right; such 

as the South African and the Malawian Constitutions. The South African one80 enshrines and 

entrenches the Bill of Rights, which provides the right to life, and human dignity as non- 

derogable rights, which are accordingly protected by the courts. The Malawian Constitution81 

provides the right to life as a non- derogable right as provided in section 44 (1). There are 

many cases in Africa that have dealt with the death penalty. Examples of these are S v 

Makwanyane82 in South Africa and the Republic v Mbushuu83 and another in Tanzania. In the 

Makwanyane case, the Constitutional Court of South Africa affirmed that the imposition of the 

death penalty was a serious infringement of one’s fundamental rights. This was a landmark 

judgment by the Constitutional Court of South Africa, which declared the death penalty as 

                                                           
747 July 1989 Series A Vol 161 11 EHRR 439. 
75Pratt v Attorney-General for Jamaica et al (1993) 4 ALL ER 372. 
76Avena and Another Mexican Nationals (Mexico v United States of America) ICJ report 2004, pg 12. 
77Georgina Njodzi v Lorraine Matione HH 37-16 HC 11253/14. 
78Protocol to the African Charter on Human and Peoples’ rights on the abolition of the death penalty in Africa 56 th 
ordinary session (note 40 above ).  
79Donatelli M, African Commission adopts draft protocol on abolition of the death penalty, available 
athttp://www.worldcoalition.org/Abolition-of-the-death-penalty-at-the-heart-of-African-Commission-session.html 
(accessed 18 October 2016). 
80Act 106 of 1996. 
81Act No 20 of 1994. 
82S v Makwanyane 1995 (3) SA 391 (cc). 
83Republic v Mbushuu (1994) 2 LRC 335. 

http://www.worldcoalition.org/Abolition-of-the-death-penalty-at-the-heart-of-African-Commission-session.html
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unconstitutional. In the Mbushuu case,84 the Appeal Court indicated that the death penalty 

constituted an infringement of the fundamental rights as provided in the Tanzanian 

Constitution. The above literature offered insight on trends that were useful in this study. As 

stated above, these cases mentioned have a persuasive effect on Zimbabwe’s death penalty 

abolishment. As a result, they were of importance to this study. 

1.7 Methodology 

The research adopts a doctrinal research methodology, also known as ‘black-letter law’. 

Chynoweth85 defines the doctrinal research as a research which is concerned with the 

construction of legal doctrines through the analysis of legal rules.86 The doctrinal research 

methods are characterised by a rigorous study of legal rules. It mainly analyses legal 

principles, rules or doctrines in the statutory instruments, their application and development.87 

The researcher took section 48 (2) (d) of the 2013 Zimbabwe Constitution as a starting point 

and the focal point in this study. The study consulted primary sources of law, such as 

international and regional instruments on capital punishment, and the instruments relating to 

the rights associated with capital punishment, including the ICCPR, ICCPR-OP 2 and the 

African Charter. Secondary sources surveyed included articles, books, case law, papers, 

reports, newspaper articles and journals. The doctrinal approach also accommodates a 

comparative study. According to Vibhute and Aynalem: 

  

The doctrinal comparative legal research involves the comparative study of 
comparable laws or legislation from different jurisdictions. It exhibits the lessons 
that can be learnt from each other’s failures and achievements.88 

 

However, the study engages a vertical comparative approach, which entails a comparison of 

international standards on the death penalty with its application on Zimbabwe’s domestic law. 

It is crucial to note that the horizontal comparison, that is, comparing Zimbabwe legal 

environment with trends in other African states, which have abolished the death penalty, 

would not bring an immediate remedy to the prisoners who are awaiting death in Zimbabwe’s 

prisons. The advantage of a vertical comparison, however, is that a resort can be made to 

the regional or international level by individuals on the death penalty in Zimbabwe’s prisons. 

Notwithstanding, references were made to other legal systems, where appropriate. 

 

 

 

                                                           
84 Mbushuu case (note 83 above). 
85 P Chynoweth Legal research (2008) 29.  
86 Chynoweth (note 85 above) 29.  
87 Chynoweth (note 85 above) 30. 
88 K Vibhute & F Aynalem Legal Research Methods 2009 73.  
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1.8 Overview of Chapters 

 

1.8 .1 Chapter One 

This Chapter provides a general introduction to the entire study and covers the following 

issues: background to the study, the statement of the problem, aim of the study, literature 

review, research methodology, research schedule and the Chapter outline. 

 

1.8.2 Chapter Two 

Chapter Two examines the position of the international human rights law on death penalty 

vis-a -vis the anti- abolitionist and abolitionist debate. 

 

1.8.3 Chapter Three 

Chapter Three establishes the recognition of the death penalty in Zimbabwe as a violation of 

international human rights law, such as the rights to human dignity, life, equality, fair trial and 

freedom from torture as guaranteed under the international human rights instruments and the 

Zimbabwe Constitution. Furthermore, the Chapter examines the status of human rights 

treaties in Zimbabwe. 

 

1.8.4 Chapter Four 

The Chapter examines the opportunities in the UN Human Rights System, African Human 

rights System and the domestic system to address the application of the death penalty in 

Zimbabwe.  

 

1.8.5 Chapter Five 

This Chapter is devoted to the conclusions and recommendations of the study.  

1.9 Definitions of technical terms 

 

1.9.1 Humane 

Humane may be defined as what is ‘earthly’, an earthling, or generally speaking, means what 

is proper to the kind ‘we’ are, or to the species of rational animals, referring in particular, to 

their kindness (humanity and their fallibility (‘all too human’).89 

 

 

 

                                                           
89 Human dignity, available at http://eprints.maynoothuniversity.ie/392/1/Human_Dignity. pdf (accessed 03 
September 2015). 

http://eprints.maynoothuniversity.ie/392/1/Human_Dignity.%20pdf
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1.9.2 Dignity 

According to Black and Garner90 dignity may be defined as the state of being noble and 

dignified. 

1.9.3 Capital punishment 

Capital punishment may be defined as price, fine, punishment imposed upon a person by the 

authority of the law and the decision and sentence of a court for the crime committed by the 

criminal.91 

 

1.9.4 Extenuating circumstances 

Extenuating circumstances may be defined as an unusual or changeable event that prevents 

performance92 and renders a crime less evil or reprehensive.  They do not lower the degree 

of an offence, although they might reduce the punishment imposed. For example, young age 

of an offender. Simply stated, it means to represent a fault or an offence as less serious.93 

 

1.9.5 Mitigating circumstances 

Black and Garner define mitigating circumstance as a fact or situation that does not validate 

or excuse a wrongful act or offence, but that decreases the degree of culpability and thus 

may reduce the damages (in a civil case) or the punishment (in a criminal case). A fact or 

situation that does not bear on the question of defendant’s guilt, but that is considered by the 

court in imposing punishment and especial in decreasing the severity of a sentence.94 The 

circumstances in which the court may consider include youthfulness, mental capacity, or 

childhood abuse so that they reach a reasonable and moral sentence.95 

 

1.9.6 Aggravating circumstances 

Aggravating circumstances may be defined as a situation which increases the degree of 

liability or culpability for a criminal act. Moreover, it refers to a situation relating to a criminal 

offence which the courts consider when imposing punishment, (especially a death 

sentence).96 In simple terms, it means circumstances that increase the seriousness of a 

given crime, which will increase the wrong doer‘s penalty or punishment. For example, a 

crime committed with a dangerous weapon, the judge has to find the account to be true 

beyond reasonable doubt. 

 

 

                                                           
90 HC Black & BA Garner Black’s law dictionary 2004 488. 
91Black & Garner (note 90 above) 223. 
92Black & Garner (note 90 above) 260. 
93 Meaning of extenuating, available at http://www.dictionary.reference.com/browse/extenuating?s=t (accessed 3 
November 2015). 
94Black & Garner (note 90 above) 260. 
95 J Wily Webster's New World Law Dictionary 2010. 
96Black & Garner (note 90 above) 259. 

http://www.dictionary.reference.com/browse/extenuating?s=t
http://law.yourdictionary.com/
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1.9.7 Human rights 

Human rights are freedoms and immunities, which any human being cannot be denied and 

benefits that, according to modern values (esp. at an international level); all human beings 

should be able to claim as a matter of right in the society in which they live.97 

 

1.9.8 Moratorium 

The term moratorium means a suspension of a certain activity.98 

 

1.9.9 Treason 

The term has been defined as attempting to take over the government of the state, either by 

making war against the state or by materially supporting its enemies.99 This is a crime of 

betraying one's country, especially by trying to kill or overthrow the sovereign or 

government.100 

 

1.9.10 Incitement 

Incitement has been defined as an act of provoking influencing on, or inspiring or of 

persuading another person to commit a crime.101 Moreover, it refers to an act of provoking 

unlawful behaviour or advising someone to behave unlawfully.102 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
97Black & Garner (note 90 above) 758. 
98Black & Garner (note 90 above)1031. 
99Black & Garner (note 90 above)1538. 
100 ‘Treason definition’, available at http://www.merriam-webster.com/dictionary/treason (accessed 10 November 
2015). 
101Black & Garner (note 90 above).777. 
102W K Timmerman Incitement in International Law (2014)14. 

http://www.merriam-webster.com/dictionary/treason
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CHAPTER TWO: THE ANTI- ABOLITIONISTS AND ABOLITIONISTS DEBATE VIS-A-VIS 

INTERNATIONAL HUMAN RIGHTS LAW ON THE DEATH PENALTY 

2.1 Introduction 

The previous Chapter provided an overview of this research. As already stated, the death 

penalty has many controversies. This Chapter examines the position of the international 

human rights law on death penalty vis -a-vis the anti- abolitionist and the abolitionist debates. 

These debates may also be raised with regards to the death penalty in Zimbabwe. The 

Chapter expounds whether the death penalty can be reconciled or permitted under the 

international human rights law.   

2.2 The anti- abolitionist and the abolitionist debate 

Capital punishment may be defined as a price, fine, or punishment imposed on a person by 

the authority of the law as a decision and sentence made by the court for the crime 

committed.103 There is no change on the arguments for and against the death penalty so far. 

The abolitionists advocate for its abolition, while the anti-abolitionists call for its retention. The 

abolitionists argue that the death penalty infringes upon the fundamental rights, while the 

anti-abolitionists contend that it is an effective form of punishment. 

 

Their arguments and counterarguments could be gleaned from the following; incapacitation, 

deterrence, retribution, rehabilitation, ultimate warning, closure to the victim, the fright of 

death, application without cruelty, the best answer to murder, wrongful conviction or 

innocence, irrevocable mistake, public opinion, cost effective, just punishment to crimes 

against human rights, anti-poor, discriminatory, arbitrary and a platform of political 

repression, the death penalty is not prohibited by the international instruments, African 

traditional beliefs and that the death penalty is immoral. These are discussed in detail below, 

in the order they appear above. 

2.2.1 Incapacitation 

Incapacitation is one of the reasons given by the anti- abolitionists for the stay of the death 

penalty. In their view, punishment is aimed at preventing the occurrence of a crime.104 That 

is, the offender must be eliminated if we are to have a safe and free society. Following the 

incapacitation rhetoric, one is made to believe that the death penalty is necessary to rid 

society of the most atrocious criminals. In their reasoning, the anti-abolitionists argue that the 

death penalty protects the public against serial killers, for example, since ‘no executed 

prisoner would ever kill again’. In contrast, the abolitionists dismiss such arguments, pointing 

out that these are lame and baseless excuses that violate the fundamental principle of 

                                                           
103 Black & Garner (note 90 above). 
104 GNK Vukor-Quarshie ‘Criminal law study guide’ LLB hons, University of Venda, 2013 14. 
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proportionality105 hence should be dismissed with the contempt they deserve. For their 

wisdom, the abolitionists reason that the provisions on incapacitation fail to predict the gravity 

of the crime, thus unsuitable for the prevention of serious crimes. 

2.2.2 Deterrence 

The anti-abolitionists also parade ‘deterrence’ as one of their key defence strategies for the 

retention of the death penalty. Their beliefs here are rooted in ‘Hedonism’, a psychologically 

inclined understanding that a person seeks pleasure, and avoids pain.106 Here, the anti-

abolitionists posit that if murderers are sentenced to death and subsequently executed, 

potential murderers would think twice before committing murder, for fear of losing their life as 

well.107  Their argument is premised on the belief that people fear death more than anything 

else. Haag backed this contention thus: 

 

Even though statistical demonstrations are not conclusive, and perhaps cannot be, 
capital punishment is likely to deter more than other punishments because people 
fear death more than anything else. They fear most death deliberately inflicted by 
law and scheduled by the courts. Whatever people fear most is likely to deter 
most. Hence, the threat of the death penalty may deter some murderers who 
otherwise might not have been deterred. And, surely the death penalty is the only 
penalty that could deter prisoners already serving a life sentence and tempted to 
kill a guard, or offenders about to be arrested and facing a life sentence. Perhaps 
they will not be deterred. But, they would certainly not be deterred by anything 
else. We owe all the protection we can give to law enforcers exposed to special 
risks.108 
 

Furthermore, the anti -abolitionists assert that cruel murderers must be executed in order to 

prevent them from murdering again. Additionally, the  anti- abolitionists argue that the death 

penalty, as a deterrent, helps to prevent future crime.109 Moreover, the anti-abolitionists  

pronounce that since the death penalty is a finality on its own, it is more feared than life 

imprisonment and will therefore deter prospective murderers. 

 

On the other hand, the abolitionists oppose the above arguments, saying that statistical 

evidence does not prove that the death penalty works.110 Moreover, they argue that the death 

penalty does not deter111 the criminal from committing a crime. Their argument is informed by 

the question; why do criminals still commit murder if it is true that the death penalty deters? 

Against this unanswered question, the abolitionists have concluded that the death penalty is 

                                                           
105 M Duker & M Malsch Incapacitation: trends and new perspectives (2016) 49. 
106 GNK Vukor-Quarshie (note 104 above) 15. 
107Argument for and against the death penalty, available at http://deathpenaltyinfo.msu.edu/ (accessed 10 
November 2016). 
108Ernest van den Haag, a Professor of Jurisprudence at Fordham University. 
109DB Muhlhausen, Pros of the death penalty, available at 
http://deathpenalty.procon.org/view.answers.php?questionID=000983(accessed 9 February 2017). 
110Capital punishment, available at http://www.bbc.co.uk/ethics/capitalpunishment/for_1.shtml(accessed 3 
November 2016). 
111Listverse, 5 arguments against and for the death penalty, available at http://listverse.com/2013/06/01/5-
arguments-for-and-against-the-death-penalty/(accessed 27 November 2016). 

http://deathpenaltyinfo.msu.edu/
http://deathpenalty.procon.org/view.answers.php?questionID=000983
http://www.bbc.co.uk/ethics/capitalpunishment/for_1.shtml
http://listverse.com/2013/06/01/5-arguments-for-and-against-the-death-penalty/
http://listverse.com/2013/06/01/5-arguments-for-and-against-the-death-penalty/
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not an effective crime deterrent strategy, and, therefore, is worth practising any more. Their 

view is that life imprisonment equally dissuades potential murderers from committing heinous 

murders. In light of the above, the abolitionists insist that the death penalty should not be 

used in countries that have a history of violence.112 Donohue (an abolitionist), stated that 

there is no slight evidence to prove that the death penalty reduces homicide.113 Conclusively, 

(the death penalty),114 “It is not prudent to accept the hypothesis that capital punishment 

deters murder to a marginally greater extent than does the threat and application of the 

supposedly lesser punishment of life imprisonment.”115 Moreover, the abolitionist states’ 

leadership has publicly proclaimed that the death penalty is not an effective deterrence. 

Burundi’s Prosecutor-General (Mr. Valentin Bagorikunda), for example, corroboratively said 

that the death punishment is not an effective deterrent of murders.116  

2.2.3 Retribution   

Another strategy of the anti-abolitionists for the retention of capital punishment is 

retribution.117 Their line of reasoning here is retrospective in nature. It is a tit for tat sort of 

punishment, an eye for an eye approach to scare-off would-be murderers.118 The argument is 

that criminals who commit the most heinous murders must be executed.119 Thus only a guilty 

person deserves to be punished. Furthermore, by taking into cognizance the brutality of the 

crime committed, anti-abolitionists argue that the punishment must be commensurate with 

the crime committed. To them, real justice requires that a guilty person should suffer for his 

or her wrongdoing, and that punishment should be directly proportionate to what he/she did. 

In the case of murder, the anti-abolitionists argue that, death is appropriate.120 

 

 Conversely, the abolitionists see the death penalty as vengeance rather than retribution, 

hence a morally uncertain concept.121 They proclaim that the death penalty is not a rational 

response or solution to a dire situation. To them, this becomes the perpetuation of a vicious 

cycle of violence, which inevitably, destroys both parties. As a replacement, the abolitionists 

advocate for the life imprisonment of murderers, a punishment they feel better suits any form 

of crime committed, murder included.122 

                                                           
112Pillay (note 1 above). 
113JJ Donohue, There's No Evidence That Death Penalty Is a Deterrent against Crime, available at 
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2.2.4 Rehabilitation 

Here, the anti-abolitionists postulate that although the death penalty cannot rehabilitate the 

condemned back to society,123 the punishment has the potential to make them express 

remorse, to repent and experience a spiritual rehabilitation.124 Conversely, the abolitionists125 

dispute this line of thought, pointing out instead, that the death penalty has no potential for 

the doomed to express remorse. They claim that the death penalty would never return the 

prisoner to society after death. Ryan,126 (an abolitionist), argues that it is illogical to execute 

people because of their criminal behaviour, and this type of punishment must be struck out. 

His position here is that rehabilitation is irrelevant to death penalty cases. Ryan argues that 

the modern understanding of rehabilitation is focused on the offender’s impact on society 

after such rehabilitation. To him, rehabilitation is irrelevant in that the executed individuals 

would never be alive again, hence no more impact on society as is insinuated by the anti- 

movement. 

2.2.5 An ultimate warning 

The anti-abolitionists argue that the death penalty is an ultimate warning for would be 

murderers. They argue that life imprisonment is not as harsh as the death sentence. In their 

support, Barshay notes the following: 

 

The death penalty is a warning, just like a lighthouse throwing beams out to sea. 
We hear about shipwrecks, but we do not hear about the ships the lighthouse 
guides safely on their way. We do not have proof of the number of ships it saves, 
but we do not tear the lighthouse down.127  

 

As shown above, the death penalty is seen as the ultimate warning.128 This supports the anti-

abolitionists’ views that the death penalty is a warning signal to would be criminals that if they 

commit murder, they would be put to death, hence would be discouraged to do so. 

Additionally, they argue that the death penalty is an ultimate warning against all crimes. The 

abolitionists contend that the death penalty does not teach or give any lesson to the 

condemned129 since they would be dead. There is, therefore, no lesson in which he or she 

would learn as he or she would be dead by then. As a result, abolitionists claim that it is not 

possible to rehabilitate a person by killing that individual. 
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125 Ryan (note 123 above). 
126 Ryan (note 123 above). 
127 Pros of the death penalty, available at http://www.prodeathpenalty.com/dp.html (accessed 11 December 
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2.2.6 Closure on the victim 

The anti-abolitionists argue that the death penalty is the suitable punishment for the 

condemned since it provides a closure and relief to the victims.130 The anti-abolitionists 

further explain that the victim would no longer have a role to play and, therefore, the one who 

has murdered should face a severe punishment for the crime done. They point out the grief 

caused to the victim’s family, suggesting that relief would only come if the murderer meets 

the same fate as well. While the victim and his/her family could not be re-united, the death 

penalty would bring justice and closure to them. 

The abolitionists dispute that such execution would provide relief and put an end to the 

emotional trauma to the victim’s family.131 According to Redmond, most often, these families 

do not get the relief which they expected after the execution. She elaborates that, 

 

Taking a life does not fill that void, but it is generally not until after the execution 
that the families realise this. Not too many people will honestly say publicly that it 
did not do much, though, because they have spent most of their lives trying to get 
someone to the death chamber.132 
 

In addition, the abolitionists assert that the anti-abolitionists rely on a form of punishment that 

is based on vengeance, which is an archaic way of solving crime problems.  

2.2.7 The fright of death 

The anti-abolitionists state that the death penalty is all that would-be offenders fear.133 

Schuessler134 argues that offenders do not fear life imprisonment, but rather fear death. The 

abolitionists, however, disagree, pointing out that the state condemns the practice of murder 

and, yet, it commits the very same act through the death penalty. They maintain that the 

imposition of the death penalty deprives an individual the right to life and other human rights. 

 

2.2.8 Application without cruelty 

The anti-abolitionists dispute that the death penalty is cruel.135 Fesser,136 argues that the 

death penalty is not brutal in the sense that it is similar to when a state runs a lottery, which 

randomly chooses a few who are unlucky, for the ultimate penalty from all those convicted of 

the crime of murder. He adds that the death penalty filters and selects the worst of the worst 

criminals. In contrast, the abolitionists are of the view that the death penalty is a cruel way of 
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punishment137 and that the imposition of the death penalty makes the justice system guilty of 

cruelty towards those who commit murder. The abolitionists point to the methods used to 

execute criminals as evidence of its cruelty. These include the lethal injection, electrocution, 

firing squad, hanging and gassing.138 

 

Electrocution139 involves fastening the condemned into an electric chair and allowing the 

electricity to be directly conducted into the brain. Before the brain registers the pain, the 

condemned is dead. Also, the death penalty may be effected through hanging.140 This 

causes death by snapping the accused’s neck around the second vertebrae, thereby closing 

the brain’s ability to communicate with the rest of the body, in the process making the heart 

stop beating.141 In certain countries, they use the firing squad142, where there would be five 

men shooting the heart of the accused with high powered guns. The condemned’s heart is 

instantly destroyed. In other areas, the death penalty is carried out through gas poisoning, 

causing unaccepted and unexpected pain. The gas inhibits respiration in every cell of the 

whole body, thereby shutting out the brain and causing death to the condemned. For all 

these forms of carrying out the death sentence, the abolitionists point to state cruelty towards 

the condemned.  

 

2.2.9 Wrongful conviction and innocence and irrevocable mistakes 

One of the arguments offered by the abolitionists is based on irrevocable mistakes. The 

abolitionists contend that any system of justice is bound to make mistakes as long as it relies 

on the proof provided by human beings.143 They point to instances where people have been 

wrongly convicted, but later declared innocent as evidence to the justice system’s 

shortcomings. The anti-abolitionists, however, argue that the fact that some people have 

been convicted and later found innocent after an appeal cannot be used as a ground for 

eliminating the death penalty.144 Their assertion here centres on the fact that higher 

standards of proof are required for the death penalty, thus reduce the chances for 

mistakes.145 The anti-abolitionists, therefore, contend that the wrongful conviction, innocence 

and irrevocable mistakes do not hold water.  
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To counter the above, the abolitionists argue that there have been so many miscarriages of 

justice in murder cases, and many people have been released from the death row after 

evidence has been raised proving their innocence. They claim that the introduction of the 

DNA tests has exonerated many innocent persons through its evidence, of which some of 

the convicts were facing the death penalty.146 The last decade provided enough evidence on 

wrongful convictions from many countries around the world. These were Malaysia, China, 

Malawi, Pakistan, the Philippines, New Guinea and Trinidad and Tobago. One of the most 

famous cases where the convicted was exonerated after the DNA tests is Iwao Hakamada. 

The convicted had spent 47 years on China’s death row. The DNA proved that the 

prosecutors fabricated the case against him.147 It is against this backdrop that the late United 

States of America Supreme Court Justice Thurgood Marshall, in the case of Furman v 

Georgia148 stated that: 

 

No matter how careful courts are, the possibility of perjured testimony, mistaken 
honest testimony and human error remain too real. We have no way of judging 
how many innocent persons have been executed, but we can be certain that there 
were some.149 
 

The above statement has been widely used by the abolitionists to further their argument that 

the state is not always right in its decisions of the death penalty. The primary argument being 

that the death penalty imposes an irreversible sentence. Once an execution has been made, 

nothing can be done to amend it in case of a mistake. 

2.2.10 The interests of the public 

Bedau150 argues that public opinion has always played a role in the modern controversy 

about the death penalty to some extent. Lord Justice Denning explains that: 

 

Punishment is the way in which society expresses its denunciation of wrongdoing; 
and, to maintain respect for the law, it is essential that the punishment inflicted for 
grave crimes should adequately reflect the revulsion felt by the great majority of 
citizens for them. It is a mistake to consider the objects of punishments as being a 
deterrent or reformative or preventive and nothing else... The truth is that some 
crimes are so outrageous that society insists on adequate punishment, because 
the wrongdoer deserves it, irrespective of whether it is a deterrent or not.151 

 

The anti-abolitionists concur with the above argument, as they point out that a government 

with a democratic dispensation listens and does not ignore the strong and persisting public 
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opinion on the retention of the death penalty.152 According to this line of thought, the death 

penalty is strongly favoured by the public and should therefore be retained for the sake of 

democracy. The anti- abolitionists also contend that the taking of one’s life creates a 

disturbed balance of justice and democracy.153 For instance, one anti-abolitionist Macy,154 

stated that, ‘For justice to prevail, some killers just need to die.’  Unless the balance is 

reinstated, it means the society will submit to a rule of violence. To restore that balance, 

therefore, a murderer‘s life must be taken away, thus justice and democracy would have 

prevailed. Furthermore, this line of argument stipulates that although the death penalty may 

not deter all the potential offenders, it is likely to deter some of the potential criminals who 

are likely to commit capital similar crimes.155  

 

Another argument was based on a South African case of Makwanyane156 and the Attorney 

General, representing the state. This matter involved two convicts convicted of one count of 

attempted murder, four counts of murder and one count of robbery with aggravating 

circumstances. Both accused were sentenced to death on each of the murder counts. On the 

issue of public opinion, the Attorney General stated that, 

 

What is cruel, inhuman and degrading depends to a large degree upon 
contemporary attitudes within society, and that the South African society does not 
regard the death sentence for extreme cases of murder as a cruel, inhuman or 
degrading form of punishment.157  
   

The Attorney General argued that punishment by death is an acceptable and necessary 

punishment which is not cruel, inhuman or degrading within the meaning of section 11 (2)158 

of the previous South African Constitution. He further stated that the South African society, 

then generally regarded the death punishment as an acceptable form of punishment, which 

is not cruel. He also explained that the limitation in section 11 (2) of the Interim South African 

Constitution was justified in terms of section 33, which was the then limitation clause and as 

such, the death penalty should be allowed for the public favoured it. 

 

In response, the abolitionists responded by saying that a key responsibility of a democratic 

and caring government is to lead and that includes a duty to educate people not to kill, and to 
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advise itself also not to kill. It can do this through the legislation commanding absolute 

respect for human life, no matter how abject and miserable that life might be.159  

 

Furthermore, Chaskalson expressed his views concerning the public opinion in the case of 

Makwanyane,160 where he based his views on the right not to be subjected to cruelty, 

inhuman and degrading punishment. He stated that, 

The question before us, however, is not what most South Africans believe a proper 
sentence for murder should be. It is whether the Constitution18 allows the 
sentence. 
 

Chaskalson asserted that the decision for the retention or the abolition of the death penalty 

should not be left to referendum as it might result in the majority prevailing over the 

minority.161 The Attorney General, on the other hand, contended that the issue of the death 

penalty rests with the Parliament and not the State. He observed that the Court has been 

vested with the power of judicial review and its duty is to protect minorities and those who 

cannot protect their rights. His observations were linked with the opinion of the Supreme 

Court of the USA.162 The Supreme Court opinion provides that there should be a clear 

distinction drawn between the majority’s wishes and the role of the Court in protecting the 

values of the Constitution, especially when matters concerning life and death are at hand. 

Conclusively, the decision on the death penalty and the views of the public were rejected in 

the Makwanyane163 case.  It was stated in that case that public opinion would be rejected 

outright only when it does not accord the standards of civilisation. In this case, the court had 

the duty to determine what part of public opinion was relevant. Furthermore, it was concluded 

that the courts have the duty to interpret the Constitution and to uphold its provisions without 

fear or favour.  

 

In Furman v Georgia164 in the USA Supreme Court, it was argued that the Court cannot be 

diverted from the duty of acting as an independent arbiter of the Constitution by making 

choices on the basis that they would find favour with the public. It was, however, decided in 

both cases that the decision to retain or abolish the death penalty was vested in the courts 

and not on public opinion. 

 

The abolitionists submit that the public is in favour of the death penalty because their 

opinions are based on emotions rather than rationale. For that reason, they declare that it is 

the duty of the criminal justice system serve the public safety and rehabilitate the condemned 
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instead of revenge. They further submit that a caring democratic government’s key 

responsibility is to lead, which includes a duty to educate the public not to kill it. For that 

reason, it is argued that public opinion should be shaped by leadership. A special role was 

envisaged in the case of Makwanyane165 for determining which part of public opinion is 

relevant and the weight that must be attached when assessing the validity of a certain 

provision. In the Makwanyane166 case, it was established that once such relevance and 

weight has been determined, that the Court has a duty of educating its people why such 

determination was considered.  

  

2.2.11 Cost effectiveness 

The anti- abolitionists argue that the death penalty costs the government less as opposed to 

life imprisonment without parole.167 These are of the view that the expenses sustained by the 

government from imposing the death penalty are cheaper than the expenses obtained for life 

without parole. In support of this argument, they argue that a life sentence accumulates high 

expenses for food, the health of the prisoners and other costs for sustaining their lives. On 

the other hand, the abolitionists submit that the density and length of trials cost the 

government more money, which is paid by the tax payers. Wolfers,168 (an abolitionist), 

believes that the death penalty is more expensive.169 The state spends more money on 

verdicts and sentencing and as a result, the government can do away with the death penalty 

to save the tax payer’s money.  

 

2.2.12 A fair punishment for crimes committed against human rights 

The anti-abolitionists170 argue that the death penalty is a just punishment for crimes 

committed against the rights to life, freedom and safety of victims.171 They argue that 

everyone has the right to have all the human rights respected. They opine that crimes such 

as murder, rape and assault are committed by people who have no respect for other people’s 

lives and property; hence it is only fair that justice prevails. The anti-abolitionists believe 

criminals should suffer the fate which they rightfully deserve, the imposition of the death 

penalty. The abolitionists on the other hand, believe that everyone has the right to live 

peacefully, free from any harm and, therefore, the death penalty is not just punishment. They 

argue that there are instances where people commit pre-meditated crimes unaware of their 

actions. The abolitionists also believe that the offender commits the crime of murder out of 

passion or extreme anger, which would have been triggered by a situation that made the 
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condemned to act impulsively. As a result, they argue, the offender acted under mental 

illness, which clouded their judgment at the time of committing the crime.172 

 

2.2.13 An anti-poor, discriminatory and arbitrary platform 

The anti-abolitionist agrees that there is no conclusive and truthful evidence about the 

contention that the death penalty is arbitrary and discriminatory.173 They argue that there are 

many improvements on the death penalty and, therefore, it will not be justified to remove the 

whole penal justice system for the simple reason of being anti-poor and non-discriminatory. 

The system is better reformed instead.174 The abolitionists, however, would have none of 

these. They press home, arguing that despite the improvements on the death penalty, it still 

remains anti-poor, discriminatory, based on race, sex and wealth or arbitrary.175 Empirical 

research indicates that the USA implements the death penalty in a racially biased manner.176 

  

 Statistical evidence from over 2000 murder cases in Georgia was provided in the case of 

McCleskey v Kemp177 in the USA’s Supreme Court. It was stated that 21% of cases which 

involved a black defendant and where there is a white victim resulted in the death penalty. 

On the other hand, only 8% of cases involving a white defendant and where there is a white 

victim resulted in the death penalty. The above statistics prove that the race of the victim or 

the perpetrator has an influence on the prosecutors to seek the death penalty. The statistics 

show that the chances are that 70%, the prosecutor would seek for the death penalty where 

the offender is black, and the victim is white, but 19% where the offender was white, and the 

victim was black.178 

 

The abolitionists claim that individuals who are poor mostly face the death punishment 

because of the lack of finances to obtain powerful defence in court. The abolitionists argue 

that every accused has the right to a lawyer as it is the most fundamental right to a person 

accused of a crime and, consequently the right to a legal representative becomes 

meaningless without a competent lawyer.179 Stephen,180 an abolitionist, contends that in 

many jurisdictions, the indigent offenders facing the death penalty have inadequate legal 

representation. In most cases, offenders are represented by court appointed lawyers who 
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may lack the skill, resources and poor defence. Therefore, offenders convicted and 

sentenced, may be unable to challenge their convictions and sentences in post-conviction 

proceedings. 

 

Moreover, the abolitionists argue that the death penalty is discriminatory based on sex in that 

there is a higher rate for both sentencing and the death row population for men than women. 

They argue that the number of women on death sentence is lesser than that of men on the 

death row. The essence of this argument is that if justice must prevail, it must be in both 

sexes.   

 

The abolitionists further contend that the death penalty is arbitrary, and many cases have 

proven that a number of them amount to arbitrary deprivation of the right to life. A case in 

point is that of Forum of Conscience v Sierra Leone.181 The African Commission held that the 

execution of the 24 soldiers without affording them the right of appeal was a violation of 

Article 7 (1) (a) of the African Charter. As a result, their execution constituted an arbitrary 

deprivation of the right to life guaranteed by Article 4 of the African Charter.  

 

The African Commission stated (in its 57th Ordinary Session) that the deprivation of the right 

to life caused by a violation of the procedural or substantive safeguards in the African 

Charter, for instance, based on the discriminatory grounds or practices, is arbitrary and 

consequently, unlawful.182 

 

2.2.14 No prohibition of the death penalty by International law 

The anti-abolitionists argue that the international law or international human rights law does 

not prohibit the death penalty. Moreover, they contend that there is no regional instrument 

that totally outlaws the death penalty. 

 

In response to the above, the abolitionists argue that the formulation of the provisions on the 

death penalty subject to the international and regional instruments suggests that there is a 

need for the abolition of the death penalty.183  

2.2.15 The morality of the death penalty 

Nathanson, contends that the legal executions in death punishments are not murder,184 thus 

not morally wrong. This argument is premised on the fact that since the executions are 
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authorised by the state, it means that they are legal if they do not exceed the bounds of what 

is permissible. He adds that the burden of proof on the morality of the death penalty lies with 

the supporters of the death penalty. 

 

In opposition to this, the abolitionists regard the death penalty as a punishment against all 

the religions. As a result, they regard it as immoral. One argument upon which the 

abolitionists base their argument is that the death penalty is an insult to the sanctity of human 

life and an infringement of the right to human dignity. They further argue that it is morally 

wrong to execute the prisoner for the sake that he or she killed. To them, murdering 

someone does not make them deserve the death penalty.185 Consequently, the abolitionists 

regard the death penalty as a violation of the International Human rights law. It is, therefore, 

of paramount importance that this study expounds on the position of international human 

rights law and establishes whether the above debates could be reconciled or permitted within 

it. 

2.2.16 The Constitutionality of the death penalty 

The anti-abolitionists provide that the death penalty is a suitable form of punishment since it 

is constitutionalised in many Constitutions. In support of this notion, Millsap186 posit that the 

system of applying the death penalty was designed and has been functioning in the USA for 

more than 200 years, with one dominant goal, to make sure that the innocent is protected.  

 

In addition, the Federal Courts in the USA consider the death penalty with the assumption 

that it is not cruel and unusual, but constitutional. They consider it this way following the 

argument that the death penalty in America has existed since 1791, which demonstrates that 

the founding fathers of the constitution have approved it.  

 

Considering the constitutionality of the death penalty suffices, it to note the contrasting 

opinions expressed by Justice Antonio Scalia (anti-abolitionist) and Stephen G Breyer (an 

abolitionist) on the topic. Basically, Justice Breyer calls for the abolition of the death penalty 

while Justice Scalia supports its retention. Justice Scalia contends that the constitution 

blesses the death penalty. He points out that the provision of the Constitution protects it from 

being challenged. A counter argument by Justice Breyer is to the effect that the death 

penalty violates the Constitution in that it is slow, rare, unreliable and arbitrary.187 
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2.2.17 African traditional beliefs 

The anti-abolitionists contend that the death penalty is a valid form of punishment in that it 

was imposed for certain crimes in pre-colonial African societies. For instance, amongst 

Nigeria’s Igbo people, the death penalty was considered as the only punishment for murder. 

In contrast, the anti- abolitionists argue that the death penalty is justified, given the traditional 

practices that took place both in pre- and colonial Africa that must be maintained as they are 

still functional even today. The imposition of the death penalty, therefore, must also be 

viewed as an imposition of these practices. Consequently, abolishing the death penalty 

would imply discarding such traditional practices.188  

 

The abolitionists, however, out rightly reject this argument, pointing out that the death penalty 

was not imposed in all pre-colonial African societies as there were some that never practiced 

it. It has been stated, for instance, that South Africa’s Ama- Xhosa tribe never used the death 

penalty as they saw no reason to sacrifice yet another human being, when another has 

already been lost.189 For this reason, the abolitionists reject the retention of the death 

penalty.  

 

2.3 The application of the death penalty under International Human Rights Law 

The international human rights law consists of treaties, customary international law, general 

principles, reports and other relevant sources.190 The government’s obligations to act in 

certain ways or to desist from certain conducts to safeguard the people’s human rights are 

laid down under the international human rights law. This section examines the death penalty 

and its applicable instruments under both the United Nations Human Rights System and the 

African Human Rights one.  

 

This section begins with the examination of the Universal Declaration on Human Rights 

(Universal Declaration). It then outlines the International Convention on the Elimination of All 

Forms of Racial Discrimination (ICERD).191 This instrument is monitored by the Committee 

on the Elimination of Racial Discrimination (CERD). The section then discusses the 

International Covenant on Economic, Social and Cultural Rights (ICESCR). This treaty is 

monitored by the Committee on Economic, Social and Cultural Rights (CESCR).192 

Furthermore, this section examines the International Covenant on Civil and Political Rights 

                                                           
188 Chenwi (note 51 above) 105. 
189 Makwanyane case (note 82 above) 377. 
190The United Nations Human Rights, Office of the high commissioner available at   
http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx  (accessed 19 March 2017). 
191 International Convention on the Elimination of All Forms of Racial Discrimination CERD Adopted and opened 
for signature and ratification by General Assembly resolution 2106 (XX) of 21 December 1965 entry into force 4 
January 1969. 
192International Covenant on Economic, Social and Cultural Rights Adopted and opened for signature, ratification 
and accession by General Assembly resolution 2200A (XXI) of 16 December 1966 entry into force 3 January 
1976, in accordance with article 27. 

http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx
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(ICCPR).193 This instrument is monitored by the Human Rights Committee (HRC). The 

Convention on the Elimination of all forms of Discrimination Against Women (CEDAW)194 is 

also examined hereunder. It is monitored by the Committee on the Elimination of all forms of 

Discrimination Against Women (CEDAW). Also discussed here is the Convention Against 

Torture and other cruel, inhuman or degrading treatment or punishment (CAT).195 It is 

monitored by the Committee Against Torture (CoAT).  The Convention on the Rights of a 

Child (CRC)196 is another instrument to be dissected in the light of the anti-abolitionists and 

abolitionists debates. This instrument is monitored by the Committee on the Rights of the 

Child (CoRC). In addition to the above, this section also examines the Second Optional 

Protocol to the International Covenant on Civil and Political Rights (ICCPR OPT-2).197 It is 

monitored by the HRC.  

 

It must be noted that the thrust of this section is to examine the international human rights 

law on the death penalty to explore whether the abolitionist and the anti- abolitionist debates 

may be permitted. Thus, the next section focuses on examining the international human 

rights instruments under the UN system, in seriatim. 

 

2.3.1. Universal Declaration of Human Rights (UDHR) 

The Universal Declaration is the oldest instrument enacted to protect several social, 

economic and cultural rights. Schabas198 submits that a study of international instruments 

dealing with the abolition of the death penalty must begin with the Universal Declaration.199 

He further submits that the Universal Declaration is a touchstone for all the international 

instruments. It is the oldest of all the instruments. It was adopted in 1948 and it safeguards 

many human rights. The Universal Declaration does not make any comment about the death 

penalty,200 but it enshrines the protection of the basic international standards of the right to 

life in Article 3. It decrees the right to life and many other kinds of human rights for the first 

time, which arouses the world’s attention to the right to life. Article 3 guarantees the right to 

life for everyone, that is, even the murderers are also entitled to the right to life. Considering 

the above, the anti-abolitionists’ arguments are irrelevant since they advocate for the 

                                                           
193International Covenant on Civil and Political Rights (note 42 above). 
194Convention on the Elimination of All Forms of Discrimination against Women Adopted and opened for 
signature, ratification and accession by General Assembly resolution 34/180 of 18 December 1979 entry into 
force 3 September 1981, in accordance with article 27(1). 
195Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Adopted and 
opened for signature, ratification and accession by General Assembly resolution 39/46 of 10 December 1984  
entry into force 26 June 1987, in accordance with article 27 (1). 
196Convention on the rights of the child Adopted and opened for signature, ratification and accession by General 
Assembly resolution 44/25 of 20 November 1989 entry into force 2 September 1990, in accordance with article 4. 
197Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition  
of the death penalty (note 40 above). 
198 W Schabas The abolition of the death penalty in International law (2002) 14. 
199 Universal Declaration (note 71 above). 
200Schabas (note 198 above). 
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execution of a murderer. However, what the abolitionists say can be allowed to stand in that 

they maintain that the right to life must be protected for everyone, in line with Article 3.  

 

The death penalty is not only an infringement of the right to life, but also, an affront to human 

dignity.201 The abolitionists contend that the death penalty is not in line with the right to 

freedom from cruel, inhuman and degrading treatment or punishment. In the case of S v 

Makwanyane,202  it was held that the death penalty constitutes a violation of the right to 

human dignity. It is important, therefore, to examine the protection offered by the Universal 

Declaration, with regards to the right to human dignity. The Universal Declaration provides a 

valuable guidance for the understanding of the concept ‘human dignity’. The human dignity 

principle is mentioned twice in the Universal Declaration preamble. It asserts that the 

recognition of the inherent dignity and all the absolute of everyone is the foundation of peace, 

justice and freedom in the world. It must be noted that the United Nations recognises the 

dignity and worth of human beings, and the equality between men and women. 203 

 

This shows that the concept ‘human dignity’ plays a pivotal role in the discourse of human 

rights. In terms of the classical and Kant’s notion,204 the source of human dignity is the 

human worth that consists of the capacity to reason and the ability for self-sufficiency. Kant 

explains that these are the human beings’ distinctive characteristics that make them 

complete persons, thus rendering them equally dignified. 

 

The Universal Declaration’s human dignity principle as enshrined in Article 1, states that, 

 

All human beings are born free and equal in dignity and rights. They are endowed 
with reason and conscience and should act towards one another in a spirit of 
brotherhood. Every person, regardless of gender, ethnic origin, social status, 
political opinion, language, age, nationality or religion has a responsibility to treat 
all people in a humane way. 
 

 Article 2 stipulates that, 

No person should lend support to any form of inhumane behaviour, but all people 

have a responsibility to strive for the dignity and the self-esteem of all others. 
 

From the above, it should be noted that three ideas were constructed. First, the term 

“inherent” means being involved in the constitution or indispensable character of something, 

central, permanent, a characteristic of something.205 The idea derived from the above is that 

                                                           
201World congress against the death penalty in Paris and the Vatican, available at 
www.deathpenaltyinfo.org/vatican (accessed 6 December 2016). 
202Makwanyane case (note 82 above). 
203Universal Declaration (note 71 above). 
204 AR Monteiro Ethics of human rights (2014) 208.  
205 R Andorno ‘Human dignity and human right s as a common ground for a global bio ethics’ (2009) Vol.1 Journal 
of medicine and philosophy 5. 
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human dignity is inseparable from human condition; therefore, it is not an accidental quality 

of human beings. The other idea is that all human beings are persons and should therefore 

be treated with due respect. 

 

Second, the idea constructed in Article 1 is the consequence of the meaning of the term 

human being. The meaning derived from the term is that basic rights are equal for all, and for 

that reason, the distinction in the treatment of different categories of people is totally contrary 

to human dignity. 

 

Third, the statement that emphasises the rights as derived from human dignity has an 

important practical consequence. The consequence is that those rights are inherent to every 

human being, and hence cannot be taken away from anyone. Considering the ideas 

constructed above, it may be stated that the right to human dignity prohibits practices such 

as torture, inhuman or degrading treatments, slavery, exploitative working conditions, and 

discrimination, among others.206 

 

Looking at these, the abolitionists argue that the death penalty is an insult to the sanctity of 

human life, and an infringement of the right to human dignity, thus making it immoral. The 

anti-abolitionists, on the other hand, hold the view that the execution of a murderer is not 

immoral. This researcher, however, is of the opinion that the anti-abolitionists’ view cannot be 

supported on the basis that it infringes on the right to human dignity as provided by the 

Universal Declaration.  

 

A United Nations Human Rights Council (UNHRC) report (15th of May 2015), the USA was 

encouraged to end capital punishment,207 to respect the human dignity and the condemned. 

The report expressed concern over the death penalty, categorically stating that it is a major 

human rights issue of concern in the USA. It thus urged the country to either abolish it or 

impose a moratorium on executions with a view towards its abolition.  Furthermore, the 

report recommended that the United States makes additional precautions to end racial 

discrimination in the death sentences. This report was relevant to this research as it was 

used as a tool to encourage Zimbabwe to impose a moratorium on death sentences. The 

Chapter is now analysing the position of the ICERD in relation to the above debates. 

                                                           
206Andorno (note 205 above). 
207Report on the death penalty by the United Nations Human Rights Council in United States of America, under 
universal Declaration of human rights (2015). paras 176.198. 
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2.3.2 International Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD) 

As stated above, the ICERD was enacted to commit the member states to the elimination of 

racial discrimination, and thus promote an understanding among all races. This instrument 

was adopted in 1965. It is monitored by the Committee on the Elimination of Racial 

Discrimination (CERD). 

 

 Article 4 of the above instrument provides grounding in which racial discrimination may be 

based. These grounds include the superiority of one race or group of persons of one colour 

over another. The instrument proclaims that any broadcasting of any ideas based on racial 

superiority constitutes discrimination. Article 5 eliminates all forms of racial discrimination. 

ICERD does not absolutely208 prohibit the imposition of the death penalty, but its 

requirements are only violated where the death penalty is applied in a discriminatory manner, 

based on race and ethnicity. The ICERD applies where the conduct engaged has a 

discriminatory effect or intent. It encourages each state party not to sponsor, defend or 

support any racial discrimination by anyone. It further encourages states to take appropriate 

measures in protecting individuals from racial discrimination. The death penalty, therefore, is 

not excused from this protection.  

 

In a 2014 CERD report concerning the issue of racial discrimination in the USA,209 it was 

indicated that there is so much pronounced racial discrepancy in death penalty cases. This 

disparity is established in two ways. First, Blacks imprisoned for murdering white people are 

more likely to be punished with death than those convicted of murdering blacks. Second, 

black defendants are more likely to be punished with death regardless of the race of their 

victims. The CERD recommended that the USA should strive to see to it that such policies 

are repealed. 

 

It must be noted that, there are other countries which have applied the death penalty over 

many years without any racial, skin, colour or origin discrimination for instance the country of 

Botswana. A murderess Marietta Bosch210, a white woman was sentenced to death and duly 

executed in Botswana. In this case the accused was convicted of the murder by the High 

Court of Botswana in 1999 and was sentenced to death. However, the convicted was denied 

appeal in 2001. 

                                                           
208M Shama and S Morton, The death penalty, available at 
http://academic.udayton.edu/race/06hrights/GeoRegions/NorthAmerica/USNGO2000/woat/hrights02b.htm(access
ed 7 March 2017). 
209Follow up report to the United Nation Committee on the elimination of racial discrimination of the United States 
of America under Article 5 of the ICERD (2009) pg75. 
210 S v Bosch 2000 (1) BLR 180 HC. 
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Regarding the interpretation of the above instruments, the anti- abolitionists’ argument is not 

acceptable in that it favours the retention of the death penalty regardless of whether it is 

discriminatory or not.  The abolitionists’ argument may, however, be reconciled within the 

ICERD in that they promote non- discrimination based on race on the death penalties. As 

such, this leaves no room for racial discrimination.  Nonetheless, this study scrutinised the 

position of the ICCPR in the light of the death penalty debates.211 

 

The foregoing implies that if the death penalty has to be applied, it should not be done in a 

discriminatory manner. For racism to be eliminated, it is submitted that the death penalty 

must be abolished as this will leave no ground for any discrimination based on race. Thus, 

the right to be not discriminated against will be protected. 

2.3.3 International Covenant on Civil and Political Rights (ICCPR) 

The ICCPR was adopted by the UN in 1966. It is recognised as the most vital treaty in the 

world as it has a universal coverage. Its main purpose is to safeguard the civil and political 

rights, which include the rights to life. The ICCPR provides, in Article 6 (1) that, 

  

Every human being has the inherent right to life. This right shall be protected by 
law. No one shall be arbitrarily deprived of his life. 
 

In ensuring non-arbitrary, the General Comment 36,212 states that there is a requirement for a 

high degree of certainty regarding guilt and such guilt must be proved beyond reasonable 

doubt. This means that no-one may be arbitrarily deprived of his or her life without the 

necessary proof. 

 

Article 6 (1) protects against the arbitrary deprivation of the right to life. Moreover, the 

General Comment 36 provides that a high degree of certainty be required regarding the onus 

of proof on death sentences. To that end, it provides that capital punishment may only be 

charged in-terms of the guilt of the person based upon clear and convincing evidence, 

leaving no room for any alternative explanation of the facts. To avoid the arbitrary killing of 

murderous criminals, it is also required that the threshold be higher than that of proof beyond 

reasonable doubt. 

 

The anti-abolitionists submit several reasons in support of their argument. These include 

deterrence, rehabilitation among others, of which almost all lead to the loss of the criminal’s 

life, contrary to the above article’s spirit and the General Comment. The anti- abolitionists’ 
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argument cannot, however, be permitted to stand as it can be deemed to be in violation of 

the right to life as protected by the covenant. Further, the ICCPR provides, in Article 2 that, 

 

In countries which have not abolished the death penalty, the sentence of death 
may be imposed only for the most serious crimes in accordance with the law in 
force at the time of the commission of the crime and not contrary to the 
provisions of the present Covenant and to the Convention on the Prevention 
and Punishment of the Crime of Genocide. This penalty can only be carried out 
pursuant to a final judgement rendered by a competent court. 
 

Article 2 stipulates the conditions to be followed by states that have the death penalty. That 

is, the application of the death penalty is limited to serious crimes only and must be in 

accordance with the law in place at the time such crime was committed. According to this 

Article, the application of the death penalty should be in line with the provisions of the ICCPR 

and be carried out by a competent Court. It is of paramount importance to note that the 

ICCPR is one of the universal instruments enacted to protect civil and political rights.213 

 

In terms of the ICCPR, the death penalty cannot be applied where other rights are breached. 

For example, the abolitionists reveal that prisoners awaiting their execution are kept under 

harsh conditions, breaching their right not to be subjected to torture, inhuman or degrading 

treatment. These rights are all protected by the ICCPR. In addition, the abolitionists concern 

about the methods used for the execution, which they deem unacceptable under 

international law. 

 

The anti-abolitionists contend that the death penalty is a just punishment for crimes 

committed against human rights and, therefore, its application is not cruel. This contention 

contradicts Article 2 of the ICCPR in that the imposition of the death penalty violates many 

human rights, which are protected by the ICCPR. As a result, the anti-abolitionists views 

cannot be reconciled with the ICCPR. Conversely, the debate presented by the abolitionists, 

can be considered under this instrument in that they argue that the death penalty is not 

justified for murder crimes, in line with the provisions of the international law.  

To this end, Article 4 of the ICCPR states that, 

 

Anyone sentenced to death shall have the right to seek pardon or commutation of 
the sentence. Amnesty, pardon or commutation of the sentence of death may be 
granted in all cases.  
 

The above provision stipulates that criminals who have been sentenced to death have the 

right to seek pardon or commutation. Pardon214 is an action of forgiving someone for a 

mistake, and commutation215 refers to reducing a judicial sentence. Pardoning criminals 
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means letting them go free, back into the society and commutation means reducing the crime 

to a lesser one.  

 

The anti-abolitionists argue that murderers deserve execution as punishment and raise 

reasons such as retribution and incapacitation. They argue, therefore, that the death penalty 

is the best punishment for murder crimes. In retribution, the criminal must mete the crime 

committed, so that justice may be restored. This argument cannot, however, be allowed to 

stand as it disqualifies pardoning and commutation as encouraged by Article 4. The anti-

abolitionists, it seems, do not tolerate a situation where the wrongdoer fails to mete his or her 

criminal act or have his or her crime reduced to a lesser crime. 

 

The abolitionists’ position, however, is the preferable one if one takes into cognisance the 

international law. They argue that the death penalty must be abolished or be turned into life 

imprisonment. Their contention is in accordance with the above provisions of the 

international law.  

Also, Article 6 of the ICCPR dictates that, 

 

Nothing in this article shall be invoked to delay or to prevent the abolition of capital 
punishment by any State Party to the present Covenant. 
 

Article 6 (6) of the Covenant explicitly encourages countries that have not yet abolished the 

death penalty to do so, as there is nothing that can prevent them from taking that decision. 

The reason behind such controversy regarding the death penalty is whether it should be 

abolished or retained. The abolitionists argue that the death penalty must be abolished, while 

on the other hand, the anti-abolitionists call for its retention. The anti-abolitionists’ debates 

cannot be permitted in terms of the above provision, in that they prevent or delay the 

abolition of the death penalty. On the other hand, the abolitionists’ views may be allowed to 

prevail in that they support its abolition.  

 

One of the arguments presented by the abolitionist is that the death penalty is discriminatory, 

anti- poor and has an arbitrary platform. It is important to examine the ICCPR in relation to 

discrimination. First, Article 2 (1) provides the grounds in which discrimination may be based, 

that,        

Each state party undertakes to respect and to ensure all individuals within its 
territory and subject to its jurisdiction the rights recognised in the present 
Covenant, without distinction of any kind, such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status. 

 
Furthermore, the ICCPR provides a cornerstone for protection against discrimination in 

Article 26 by stating that, 
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All persons are equal before the law and are entitled without any discrimination to 
the equal protection of the law. In this respect, the law shall prohibit any 
discrimination and guarantee to all persons equal and effective protection against 
discrimination on any ground such as race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or other status. 

 

 The above provisions protect against discrimination of any kind. The grounds of prohibition 

in Article 26 are similar to those stated in the Universal Declaration. In Article 2 of both the 

ICCPR and the ICESCR, the non- discrimination clause prohibits discrimination in the 

enjoyment of rights. According to the UHRC’s General Comment 18,216 Article 26 features 

where there is a state action, omission or a provision with a discriminatory impact on the 

enjoyment of the rights which are not set forth in the ICCPR. 

 

 In terms of this provision, state parties are obliged to launch judicial remedies in the case of 

discrimination in the public or private domain. In Broeks v the Netherlands,217 a case which 

concerned a widow who contested the discontinued unemployment payments of her late 

husband, the widow raised Article 26 of the ICCPR, which guarantees equality before the law 

and equal protection of the law without discrimination. It was held in the case that the ICCPR 

entails that any rights established by the legislation must be delivered without discrimination, 

even if there is no legal obligation on the state to provide such rights or benefits in the first 

place.  

 

Article 10 (1) of the ICCPR stipulates that ‘persons deprived of their liberty shall be treated 

with humanity and with respect for the inherent dignity of the human person.’ In accordance 

with the General Comment 21,218 Article 10 (1) applies to anyone deprived of liberty under 

the laws and authority. The persons include those held by the state in prison, hospitals and 

correctional institutions. Article 10 (1) imposes a positive obligation on state parties towards 

persons deprived of their liberty. The states are obliged to ban activities such as torture, 

cruel, inhuman or degrading treatment or punishment which is contained in Article 7 of the 

Covenant. However, the respect and dignity of such persons must be guaranteed under the 

same condition as those of persons who are free. Therefore, all people must be treated with 

respect and dignity for it is a universally applicable rule.  

It has been stated that prisoners under the death row wait in prison under very hard 

conditions, subjecting them to torture, inhuman or degrading treatments. Bearing in mind the 

views of the anti-abolitionists that the death penalty is an ultimate warning and that it is not 

                                                           
216Human Rights Committee, General Comment 18, Non-discrimination (Thirty-seventh session, 1989), 
Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, 
U.N. Doc. HRI/GEN/1/Rev.1 at 26 (1994). 
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218 ICCPR General Comment 21 (Forty-fourth session, 1992): Article10 Humane Treatment of persons Deprived 
of Liberty, A? 47/40 (1992) 195 at para 1-13. 



37 
 

discriminatory, it is obvious that such an argument contradicts Article 10. Such an argument 

cannot be permitted in-terms of Article 10 (1), which seeks to protect the prisoners so that 

they have the same conditions as those who are free. The retention of the death penalty as 

favoured by the anti-abolitionist will be an infringement of the prisoners’ rights. On the 

contrary, the argument of the abolitionists can be reconciled with Article 10 (1) of the 

Covenant in that it supports the abolition of the death penalty and that the prisoner must be 

treated with dignity. 

 

In 2012, the UNHRC, which monitors the implementation of the ICCPR, made Concluding 

Observations regarding Zimbabwe’s compliance with the ICCPR and suggested that the 

country should review its laws. This was meant to reduce the number of offences that are 

punishable by death, in accordance with Article 6 of the ICCPR. The Council was also 

concerned with the severe conditions that resulted in several deaths in Zimbabwe’s 

prisons. The UNHRC recommended that the Zimbabwe government should investigate the 

issue of severe prison conditions to safeguard the prisoners’ rights to safety and human 

dignity, among other rights.  

 

In another report, the UNHRC stated that section 15 of the Zimbabwean Constitution was not 

in compliance with Articles 6 and 7 of the ICCPR. The provision seemed to deny death row 

inmates opportunities to improve their situation when they experienced harsh treatment.219 In 

2014, the UNHRC reported that Zimbabwe has restricted the use of the death penalty. For 

instance, Zimbabwe’s new Constitution adopted in 2013 provides for the death penalty only 

for murder committed in aggravating circumstances and prohibits its imposition on women or 

on men who were under 21 or over 70 years at the time when the crime was committed. This 

clearly is a contravention of the provisions of international law which prohibit discrimination 

based on sex and gender. 

 

2.3.4 International Covenant on Economic, Social and Cultural Rights (ICESCR) 

The Covenant was adopted by the United Nations in 1966. It was enacted to guarantee the 

protection of economic, social and cultural rights.  It is of paramount importance to note that 

the ICESCR does not specifically have provisions on the death penalty, but its provisions 

offer support to the protection of the rights of the murder criminals facing the death penalty. 

For instance, the ICESCR’s220 non-discrimination clause prohibits discrimination in the 

enjoyment of rights. Article 2 (1) of ICESCR asserts that states are required to guarantee 

formal and substantive equality, meaning that they can take positive action, and may be 

                                                           
219Corlonell Law School, the death penalty database. http://www.deathpenaltyworldwide.org/country-search-
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required to do so to prevent discrimination. Article 2 (2) of the ICESCR prohibits direct and 

indirect discrimination. It provides that, 

 

To guarantee that the rights enunciated in the present Covenant will be exercised 
without discrimination of any kind as to race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or other status. 

 

Article 2 outlaws discrimination in the satisfaction of rights. By virtue of Article 3, state parties 

must ensure that there is equality between men and women to the enjoyment of all 

economic, social and cultural rights set in the Covenant. Article 2 of the ICESCR is devoted 

to protecting everyone against being discriminated against and emphasises on equality. 

Therefore, the application of the death penalty to men only is an infringement to the right of 

not being subjected to any discrimination. 

 

The abolitionists contend that the death penalty is anti-poor, discriminatory based on race, 

sex and wealth or arbitrary.221 On the other hand, the anti-abolitionists hold the view that the 

death penalty is not discriminatory, but silent on the other grounds mentioned by the 

abolitionist.  The abolitionists’ point of view is preferable to the researcher in that it supports 

equality in the criminal justice system for justice to prevail. Thus, the anti-abolitionists’ 

argument cannot be accepted as it is silent on the issue of equality between men and 

women, regarding the death penalty.  

 

In a report concerning Angola,222 the CESCR expressed concern about the lack of a 

comprehensive anti-discriminatory legislation there. It then recommended that the country 

takes positive steps to implement the complete anti-discrimination legislation. It further stated 

that such steps should cover all prohibited grounds of discrimination as spelt out in Article 2 

of the ICESCR. This report was important to this discussion in that it informs other states that 

when implementing any international legislation into their local legislation, they should 

consider all the grounds laid in the instrument.  

 

2.3.5 Convention on the Elimination of all forms of Discrimination Against Women 

(CEDAW) 

The Convention on the Elimination of all forms of Discrimination Against Women has been 

described as an international bill for women’s rights .223 This international treaty was adopted 

by the UN in 1979. Article 1 of the Convention on the Elimination of Discrimination Against 

                                                           
221The death penalty a balanced debate (note 131 above). 
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Woman sets grounds in which discrimination may be conducted. These grounds are as 

follows, 

 
For the purposes of the present Convention, the term ‘discrimination against 
women’ shall mean any distinction, exclusion or restriction made based on sex, 
which has the effect or purpose of impairing or nullifying the recognition, enjoyment 
or exercise by women, irrespective of their marital status, on a basis of equality of 
men and women, of human rights and fundamental freedoms in the political, 
economic, social, cultural, civil or any other field. 

 

It is noteworthy that the grounds stated in Article 1 are free standing as they apply to rights 

and freedoms in any other field. In terms of General Comment 18, the language stated in the 

above provision refers to both direct and indirect discrimination. Article 2 (f) of the CEDAW 

further provides that, 

  

To take all appropriate measures, including legislation, to modify or abolish 
existing laws, regulations, customs and practices which constitute discrimination 
against women. 

 

The CEDAW further calls on all the state parties to take positive measures in modifying or 

abolishing all laws that seem to be discriminatory to women. In addition, Article 2 (g) provides 

that all state parties must repeal penal provisions that are found to be discriminatory.  

 

Despite the protection offered by CEDAW on women, there are still countries which still 

subject women to the death penalty, for instance in the USA224. It has been stated that in the 

United States, between 1973 and 2011, 2.1% of death sentences were imposed on female 

offenders.225 This shows that the rights protected by CEDAW may still not be regarded by other 

states. 

 

The anti-abolitionists support any legislation which advocates for the death penalty. 

However, this support seems to be contrary to Article 2 (f) of CEDAW, which provides that 

discriminatory laws must be abolished or repealed. The anti-abolitionists’ view is inconsistent 

with the CEDAW in that it does not prohibit any discrimination against women. On the other 

hand, the abolitionists’ position is preferable since it is consistent with the provisions of the 

Covenant. 

 

The CoEDAW, a committee mandated with monitoring CEDAW,226 (2013) stated that under 

the international humanitarian law, women are entitled to the general protections that apply 

to both women and men. These protections include the protection from the death penalty for 

                                                           
224 Cornel Law School ( note 219 above). 
225 Cornel Law School (note 219 above). 
226UN General Recommendation No 30 Committee on women in conflict prevention, conflict and post-conflict 
situation: 2013 Elimination of Discrimination against Women. 
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pregnant women, and mothers of dependents or young children. The committee 

recommended that states parties should give due attention to complementary safeguards for 

women and girls stemming from international humanitarian, refugee and criminal law, in 

implementing obligations under the CEDAW. This suggests that the CoEDAW is committed 

in protecting women and girls against the infringement of their rights. 

2.3.6 Convention Against Torture (CAT) 

This instrument was adopted in 1984 and has been enacted regarding Article 5 of the 

Universal Declaration and article 7 of the ICCPR, which stipulates that no one may be 

subjected to torture. 

 

The CAT aims at preventing torture and other acts of cruelty, inhuman, or degrading 

treatment or punishment in the world. The death penalty has been said to predictably cause 

cruelty, owing to the delay in carrying it out.227 Different reasons for the delays have been 

stated and these differ from country to country. Delays have been caused relatively due to 

the sentenced prisoner availing himself to the appeal procedures.228 Examples that show the 

death penalty as constituting torture and cruelty include a prisoner in Uta, USA, who was 

executed after spending 18 years on the death row since he was aged 19 at the time of the 

sentence.229 Also, in Arkansas, USA, a prisoner’s death sentence was commuted to life 

imprisonment, a tortured for a period of 19 years.230 It has been stated that generally, in the 

USA, it takes an average of 10 years to execute a death row inmate. As a result, delays on 

death row, for various reasons, have become the norm rather than the exception. 

 

In the USA’s case of Ex parte Medley,231 Justice Miller stated that,  

When a prisoner sentenced to death by a court is confined in the penitentiary 
awaiting the execution of the sentence, one of the most horrible feelings to which 
he can be subjected during that time is the uncertainty during the whole of it. . . as 
to the precise time when his execution shall take place. 

 

There are standards which have been provided by the CAT that are meant to prevent torture 

and other ill-treatments. These include warranties of survivor assistance and legal redress for 

those who have been faced with torture or other forms of inhuman treatment or punishment. 

                                                           
227 D Pannick Judicial review of the death penalty (1982) 162; in the case of Riley & Others v Attorney General of 
Jamaica & Another [1982] 3 All ER 469 (PC), the Privy Council held at 473 that ‘period of anguish and suffering is 

an inevitable consequence of sentence of death’. 
228 In the Catholic Commission case the Supreme Court of Zimbabwe noted at 334 that the state has nothing to 
gain by delaying execution. 
229P Hudson ‘Does the death row phenomenon violate a prisoner’s rights under international law?’ (2000) 
Vol.11 European Journal of International Law 833. 
230AI United States of America: Developments on the death penalty during 1994 17. AI Index: AMR 51/01/95. 
231Ex parte Medley 134 US 160 (1890). 

https://en.wikipedia.org/wiki/Torture
https://en.wikipedia.org/wiki/Cruel_and_unusual_punishment
https://en.wikipedia.org/wiki/Cruel_and_unusual_punishment
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The definition of torture has been provided in Article 1 of CAT,232 in which it has been 

referred to as, 

 

Any act committed by a public official or other person acting in an official capacity 
or at the instigation of or with the consent of such a person – by which severe 
physical or mental pain or suffering, is intentionally inflicted on a person for a 
specific purpose, such as the extortion of information or confession, punishment, 
intimidation or discrimination.  

 

Human rights law guarantees the right of all people deprived of their liberty to be treated with 

humanity and with respect for their inherent dignity. General Comment 2233 addresses three 

parts of Article 2. First, it decrees that state parties are obliged to take action that will protect 

the prohibition against torture, through legislation, administrative, judicial or other actions that 

can prevent it. Second, it requires state parties to take effective measures in preventing 

torture in their territories or jurisdictions. Third, it provides that Article 2 is a wide range in that 

state parties are obliged to eliminate anything that may impede the eradication of torture and 

ill treatment. As a result, state parties should take measures to prevent such obstruction. The 

same Article provides for absolute prohibition against torture and states that the prohibition is 

absolute and non - derrogable.  

 

State parties have an obligation to prevent, prohibit, and redress torture and ill-treatment in 

all contexts of the custody. These include prisons, hospitals, schools and institutions. The, 

acts and omissions of the officials, agents, private contractors and those acting on behalf of 

the state are attributed to the state as international responsibility.  

 

The abolitionists contend that the application of the death penalty is cruel and constitutes 

torture to the criminal. They base their contention on the lengthy periods spent on the death 

row awaiting execution. The abolitionists further claim that the forms of punishment which 

include hanging, among others, are very harsh on the condemned. On the contrary, the anti-

abolitionists argue that the death row phenomenon is suitable for the murder crime and such 

cannot be used as an excuse for its abolition. With regards to the above arguments, the anti-

abolitionist debates cannot be reconciled in terms of CAT which encourages prevention, 

prohibition of torture and ill-treatment in all contexts. The abolitionists’ debate is preferred by 

this researcher as it argues for the prevention of the death penalty and torture to murder 

criminals, as provided by the CAT. 

 

                                                           
232Convention Against Torture (note 195 above). 
233Committee Against Torture, General Comment 2, Implementation of article 2 by States Parties, U.N. Doc. 
CAT/C/GC/2/CRP. 1/Rev.4 (2007). 
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2.3.7 Convention on the Rights of the Child (CRC) 

It was adopted in 1989 by the UN. It was enacted to safeguard the special needs of a child, 

which includes appropriate legal protection. Article 37 (a) of the CRC prohibits the imposition 

of the death penalty for crimes committed by persons below the age of 18.234 The Article 

provides that: 

 

No child shall be subjected to torture or other cruel, inhuman or degrading 
treatment or punishment. Neither capital punishment nor life imprisonment without 
possibility of release shall be imposed for offences committed by persons below 
eighteen years of age. 

 

The provision further stipulates that no-one is allowed to punish children in a way that is 

harmful and cruel.  Moreover, the provision states that children who break the law must not 

be cruelly treated. It is worth noting that in Article 1 of this instrument, a child has been 

defined as a person under the age of 18. 

 

It is of paramount importance to note again that both the anti- abolitionists and the 

abolitionists do not submit any arguments about children on the issue of the death penalty. It 

may be implied that both the abolitionists and the anti-abolitionists understand the rights of 

children in as far as the death penalty is concerned.  

 

In its periodic report,235 the CRC encouraged state parties to provide relevant information on 

the measures taken to protect children. Furthermore, the report recommends that measures 

should be taken to ensure that children who are under arrest, detention or imprisonment, 

should be under such for a short time and this should be the last resort. The report further 

recommends that the state parties should find alternative sanctions based on the restorative 

approach other than the death penalty and life imprisonment. This shows the extent in which 

the rights of children are protected at the international level.   

 

2.3.8 The Second Optional Protocol to the International Covenant on Civil and Political 

Rights, aiming at the abolition of the death penalty (ICCPR OPT-2) 

Internationally, this instrument is the only universal treaty aimed at the abolition of the death 

penalty. It was adopted in 1989. The ICCPR OPT-2 is the most important instrument which 

aims at the total abolition of the death penalty. In its preamble, it provides that, "The abolition 

of the death penalty contributes to the enhancement of human dignity and the progressive 

development of human rights".  

 

                                                           
234S Detrick A commentary on the United Nations Convection on the rights of the Chid (1999) 130. 
235Report of the Committee on the Rights of Children on the Treaty-specific guidelines regarding the form and 
content of periodic reports to be submitted by States parties under article 44, paragraph 1 (b), of the Convention 
on the Rights of the Child (2015). 
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The anti-abolitionists argue that the death penalty is the best response to murder and an 

effective and justified form of punishment. This argument is contrary to the aim of the 

protocol of enhancing human dignity and developing the human rights as contained in Article 

1 of the ICCPR OPT-2, which states that, 

 

No one within the jurisdiction of a State Party to the present Protocol shall be 
executed. Each State Party shall take all necessary measures to abolish the death 
penalty within its jurisdiction. 

 

In view of the death penalty debates as discussed above, the anti -abolitionists contend that 

the death penalty must be retained as a form of punishment. This contention cannot be 

reconciled with the above provision in that the said provision aims at the total abolition of the 

death penalty. It is meant to encourage all countries that practise the death penalty to take 

the necessary measures to abolish the punishment within their jurisdictions. 

 

It is worth noting that the protocol aims at the total abolition of the death penalty. But, it 

allows state parties to retain the death penalty in times of war, provided they made 

reservation to that effect at the time of ratification or acceding to the ICCPR OPT-2. On this 

note, the anti-abolitionists argue that in wartime, the death penalty is necessary for 

maintaining soldiers’ discipline at a time when there is great tension and strain.  

 

Between 2013 and 2014, the UNHRC submitted a report in which it stated that many states 

have made proposals in their constitutional reform processes to abolish or restrict the use of 

the death penalty. A case in point is the 2013 Zimbabwe Constitution, which now applies the 

death penalty only for murder committed in aggravating circumstances. The report further 

gives an example of Ghana, where the Constitutional Review Implementation Committee 

submitted a draft bill which seeks to replace the death penalty with life imprisonment.236 

 

As noted above, the international instruments under the UN system have provided significant 

protection to murderers likely to face the death penalty. The following section discusses the 

death sentences in the context of the applicable instruments under the African Human Rights 

system and provides an insight into the status of regional and international human rights law 

on the death penalty. 

 

                                                           
236Report of Human Rights Committee in Ghana, on the Constitution Review from a political to a developmental 
constitution, executive summary (2014) paras 69. 
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2.4 Death penalty and the applicable instruments under the African Human Rights 

System 

The entrenchment of human rights instruments is not only restricted to the international level, 

but to regional human rights instruments too. This section scrutinises the applicable African 

human rights instruments. 

 

The African Charter on Human and Peoples’ Rights (ACHPR/African Charter)237  is an 

African Human Rights instrument that was enacted with the intention of promoting and 

protecting human rights and basic freedoms in the continent.  It was adopted in 1998 and is 

monitored by the African Commission on Human and Peoples’ Rights and the African Court 

on Human and Peoples’ Rights (African Commission). This section discusses the death 

penalty with reference to the African Charter on the Rights and Welfare of the Child 

(ACRWC).238 The Charter is monitored by the African Committee of Experts on the Rights 

and Welfare of the Child (ACERWC) and was adopted in 1999. Noteworthy is that it prohibits 

the imposition of the death penalty on persons under the age of 18. 

 

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women 

in Africa (Women’s Rights Protocol)239 was also examined. The Women’s Rights Protocol 

was adopted in 2003 and is monitored by the African Commission on Human and Peoples’ 

Rights (African Commission) and the African Court on Human and Peoples’ Rights (African 

Court). It prohibits the use of the death penalty on pregnant women. Finally, the section 

outlines the Protocol to the African Charter on Human and Peoples’ Rights on the Abolition of 

the Death Penalty (ACHPR-OP).240 The ACHPR-OP was adopted in 2005 and is monitored 

by the African Commission. It was enacted for strengthening the protection of the right to life 

in Africa. The ACHPR-OP was also meant to supplement and strengthen the provisions of 

the African Charter. The Chapter is now analysing in detail, the death penalty and the above 

mentioned applicable instruments under the African Human Rights System, in seriatim. 

 

                                                           
237African [Banjul] Charter on Human and Peoples' Rights (note 43 above). 
238African Charter on the Rights and Welfare of the Child (note 44 above). 
239The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, also 
known as the Maputo Protocol, was adopted by the African Union on July 11, 2003 and entered into force on 
November 25, 2005. (Women’s Rights Protocol).   
240The draft Protocol was introduced during the first Conference on the death penalty in Africa organised by the 
African Commission and Benin in Cotonou in July 2014; it was supported by many representatives of AU Member 
States, by Members of Parliament, National Human Rights Institutions and civil society organisations. The 
ACHPR officially adopted the draft Protocol at its 56th ordinary session in April 2015 and submitted it to the AU for 
adoption. 
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2.4.1 African Charter on Human and Peoples’ Rights (ACHPR/African Charter) 

The African Charter was enacted with the intention of promoting and protecting human rights 

and basic freedoms on the African continent. This instrument was adopted by Zimbabwe in 

1981.241 

 

 The use of dignity and the right to life are not only limited to the international human rights 

texts sphere, the semantic has become entrenched in regional human rights instruments. 

Human dignity has become central to the preambles in regional instruments including the 

African Charter.  

 

The African Charter states, in its preamble, that it is conscious of the duty to achieve the 

dignity of the people struggling for their dignity.242 Article 4 of the Charter,243 provides that, 

 

Every person has the right to have his life respected. This right shall be protected 
by law and, in general, from the moment of conception. No one shall be arbitrarily 
deprived of his life. 

 

General Comment 3 in paragraph 5,244 on the African Charter provides that the right to life 

has been stated universally as the most binding always. States have been given the 

responsibility to protect, implement, protect, promote and fulfil the right to life. This protection 

allows for the actions caused by the state and third parties. A state may be held responsible 

for failing to protect the right to life. According to this General Comment, states are 

encouraged to eliminate any discriminatory laws and practices, which may hinder individuals 

from enjoying the right to life. Furthermore, State Parties have a role to play, especially in 

making sure that individuals enjoy all the human rights collectively. These may be the 

realisation of the economic, social and cultural rights, which will contribute to securing the full 

and dignified right to life.  

 

One of the reasons given by the anti-abolitionists in support of the death penalty is that it is in 

the best interests of the public. This view is contrary to the above provision in that it 

transgresses on the protected rights by the African Charter. As a result, the anti-abolitionist 

debate cannot be permitted under the African Charter. The abolitionists have submitted 

reasons against the death penalty, proving how inhuman and degrading the death penalty is, 

and for that reason, their debates may be permitted. 

 

Article 2 of the African Charter reads as follows, 

                                                           
241OAU/AU Treaties, Convection, protocol and Charter, available at 
https://au.int/en/treaties?field_treaty_ratifiedby_tid%5B%5D=65 (accessed 3 May 2018). 
242African Charter on Human and Peoples’ Rights (note 43 above). 
243African Charter on Human and Peoples’ Rights (note 43 above) preamble. 
244General Comment No. 3 On the African Charter on Human and Peoples’ Rights: The Right to Life (Article 4) 

https://au.int/en/treaties?field_treaty_ratifiedby_tid%5B%5D=65
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Every individual shall be entitled to the enjoyment of the rights and freedoms 
recognised and guaranteed in the present Charter without the distinction of any 
kind, such as race, ethnic group, colour, sex, language, religion, political or any 
other opinion, national and social origin, fortune, birth or other status. 

 

The prohibited grounds of discrimination as stated in the African Charter are the same as 

those stated in the ICCPR. The only replacement made is for the word ‘property’, where the 

African Charter employs ‘fortune’. However, similar to the ICCPR and ICESCR, the list of the 

prohibited grounds is not exhaustive, but illustrative. Article 2 is supplemented by Article 3, 

which provides the general requirements that every individual shall be equal before the law 

and entitled to the equal protection of the law. In fact, Article 3 expressly states that, every 

individual shall be equal before the law and shall be entitled to equal protection of the law”. In 

terms of the above provisions, it is very clear that the protection of human dignity and the 

enjoyment of rights have been extended to the regional level. In that regard, the anti-

abolitionists’ argument is deemed inconsistent with the provisions of the African Charter to 

the extent that it supports the retention of the death penalty, which has been adjudged to be 

discriminatory at times. The abolitionists’ argument is to be preferred as it is in line with the 

said regional human rights provisions in the African Charter. 

 

In 2011, the African Commission established a working group on the death penalty,245 with a 

view to monitor the situation on the African continent. The working group246 compiled a report 

concerning the arbitrary killings in Sudan for a number of conducts that do not meet the 

threshold of ‘most serious crimes’. In that regard, the African Commission advised Sudan to 

immediately impose moratorium on executions and further recommended that it reduces the 

number of crimes punishable by death. 

 

The African Charter safeguards the right to life and protects against it being arbitrarily 

deprived. It is worth noting that under the African Charter, the anti-abolitionist debate cannot 

be permitted since it is set against the Charter. A Protocol to the African Charter enacted to 

totally abolish the death penalty, specifically provides the right to life, hence is the foundation 

of other human rights and, as such, the abolition of the death penalty is important for the 

effective protection of all the other human rights. 

  

                                                           
245  32nd and 33rd activity report of the African Commission on Human and People’s rights under article 54 of the 
African Charter (2013) paras 44. 
24658th ordinary session of the African Commission on Human and Peoples’ rights. Banjul, The Gambia, Joint 
Statement Delivered to the African Commission on the Death Penalty and Extrajudicial, Summary, or Arbitrary 
Killings in Sudan 4 – 20 April 2016 available athttp://www.acjps.org/joint-statement-delivered-to-african-
commission-on-protest-killings-and-death-penalty-in-sudan/ (accessed13 March 2017). 

http://www.acjps.org/joint-statement-delivered-to-african-commission-on-protest-killings-and-death-penalty-in-sudan/
http://www.acjps.org/joint-statement-delivered-to-african-commission-on-protest-killings-and-death-penalty-in-sudan/
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2.4.2 The African Charter on the Rights and welfare of the Child (ACRWC) 

The ACRWC was enacted to safeguard the rights of children. This instrument was adopted 

by Zimbabwe in 1990.247 Article 2 of the Charter defines a child as a human being below the 

age of 18. Article 5 states that every child has the right to live and declares that a death 

penalty may not be imposed on a child. To that end, the Charter calls for the protection of the 

children’s lives by the law. 

 

Article 30 (e) of the ACRWC forbids state parties from applying the death penalty for 

expectant mothers and “mothers of infants and young children.” This Article protects both the 

children and mother from being punished by death. The anti-abolitionists and abolitionists 

debates cannot be compared at this instance, as both are silent on the issue of children with 

regards to the death penalty. 

 

In its 2016 report concerning Eritrea, the ACERWC,248 recommended that Eritrea provides 

laws which protect children from the death penalty. The Committee further recommended 

that the country should align its definition of the ‘child’ with the definition provided by the 

International instruments which it ratified. This alignment is of great importance in that failure 

to do that would expose children to the death penalty.  

 

2.4.3 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 

Women in Africa (Women’s Rights Protocol) 

The Women’s Rights Protocol was adopted by Zimbabwe in 2003.249 Article 4 (1) of the 

Women’s Rights Protocol Charter stipulates that all women are entitled to respect of their life, 

integrity and security of their person. It prohibits all forms of exploitation, cruel, inhuman or 

degrading punishment. Furthermore, Article 4 (2) (j) provides that state parties shall 

take appropriate and effective measures to ensure that in those countries which still 

retain the death penalty, not to carry out death sentences on woman either pregnant 

or nursing. The above instrument protects women against punishment through death.  

 

The abolitionists argue that the death penalty is an infringement on the rights to life and 

human dignity and that it is discriminatory based on sex. It should be noted that in other 

countries, women are still subjected to capital punishment. For instance, in the United States 

of America, 2.1% of death punishments handed down between 1973 and 2011 were carried 

out on female offenders.250 The abolitionists suggest that the death penalty should be 

                                                           
247 OAU treaties (note 241 above). 
24828th Session and 12th Pre-Session of the African Committee of Experts on the Rights and Welfare of the Child 
(ACERWC) 21st October – 1st November 2016, Banjul, The Gambia. 
249 OAU treaties (note 241 above). 
250Cornell Law School, Cornell Centre on the death penalty worldwide (note 219). 
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abolished while the anti-abolitionists contend that it is a fair punishment. However, looking at 

the two viewpoints, the anti-abolitionist’s position cannot be considered in that it disregards 

the objects of the Women’s Rights Protocol and offends the above provision which states 

that women should not be exposed to degrading punishment. 

 

Moreover, the debates by the anti-abolitionists cannot be permitted in that the application of 

the death penalty implies gender in balance in the justice system, which only exposes men to 

it. On the other hand, the debates by the abolitionists could be allowed to stand, since they 

promote the abolition of the death penalty. As a result, men will not be discriminated in any 

way. 

 

State parties have been urged to take positive measures to make sure that women are not 

exposed to inhuman treatments. According to a report by the African Commission, a body 

tasked with the monitoring and enforcement of the above instrument, women experience 

harsh treatment in prison. The African Commission observes that it is usual to see women 

being imprisoned in one facility with man. It, therefore, recommends that state parties should 

implement the instruments in which they ratify to protect women from harsh treatment.251 

This is laudable as it signifies that the African Commission is committed to protecting the 

human rights of women by urging state parties to implement the instrument as to fully 

guarantee these rights.  

 

2.4.4 The protocol to the African Charter on human and People’s rights on the 

Abolition of the death penalty (ACHPR -OP) 

Article 1 of the ACHPR -OP 252 provides that: 

 

The States Parties to this Protocol shall not apply the death penalty in their territory 
to any person subject to their jurisdiction. 

 

From a political point of view, the ACHPR -OP was enacted to reaffirm that the right to life is 

vital and, therefore, it is necessary to abolish the death penalty. The ACHPR -OP binds upon 

all state parties and calls upon the member states that ratified it to apply a moratorium on the 

death penalty executions. The abolitionists argue that the death penalty is a cruel 

punishment, whereas anti-abolitionists reject this notion. However, Article 1 of the ACHPR -

OP seems to concur with the abolitionists’ arguments, hence it seeks to abolish it. 

 

An African Commission report presented on its 14th World Day Against the Death Penalty, 

directs attention to terrorism related crimes. The African Commission, as the monitoring body 

                                                           
25132nd and 33rd activity report of the African Commission on Human and People’s rights under article 54 of the 
African Charter (note 245 above). 
252The protocol to the African Charter on the abolition of the death penalty (note 41 above) 
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of the ACHPR –OP, has through its Working Group on the Death Penalty and Extrajudicial, 

Summary or Arbitrary Killings in Africa followed the trends towards the abolition of the death 

penalty in Africa and has made a call on all the African Union (AU) member states which 

have not ratified the ICCPR -OPT-2 and the ACHPR -OP to do so. It is apt to note that 

ACHPR-OP and the ICCPR –OPT 2 have not yet been ratified by Zimbabwe. Therefore, 

there is need for the instruments to be ratified. 

2.5 The case for Zimbabwe to ratify the existing international protocols on the death 

penalty 

This section determines whether there is any feature that may oblige the state of Zimbabwe 

to sign the ICCPR -OPT 2 and the ACHPR-OP in as far as the death penalty is concerned. 

 

Zimbabwe has a duty under both international human rights and regional human rights laws 

to protect, respect, promote and fulfil these human rights without any discrimination. The 

human rights include the right to life, the right not to be subjected to torture or other cruel, 

inhuman or degrading treatment or punishment, equality, non- discrimination and the right to 

a fair trial. By signing the regional and international treaties, Zimbabwe has set itself under 

the obligations of these treaties in which it has signed. As a result, the application of the 

death penalty in Zimbabwe violates the above rights. 

 

The death row phenomenon in Zimbabwe, together with the bad living conditions, poor 

sanitation in prisons, the lack of proper food and agony, among other conditions, constitute a 

violation of the right not to be exposed to torture and the right not to be treated in a cruel, 

inhuman and degrading manner. Zimbabwe is obliged to sign the above instruments to totally 

protect the prisoners from being tortured and treated in an inhuman and cruel manner. This 

would fulfil the duty of protecting and respecting the right to a fair trial. 

 

Furthermore, as established above, the retention of the death penalty in the Zimbabwe’s 

New Constitution is inconsistent with its obligation both internationally and regionally of 

protecting and promoting the human rights. Zimbabwe, therefore, is obliged to sign the above 

protocols to be consistent with the international and regional obligations. This would ensure 

the duty of respecting the right to life for murder crimes. 

 

It has been established that the unreasonable delay in the application of the death penalty 

and the failure to allow prisoners sufficient time and resources to prepare for their trial, 

infringes the right to a fair trial. As a result, Zimbabwe is obligated to sign the above protocols 

to meet the entire requirements in terms of the international instruments. This would 

accomplish the duty to promote the fair trial of all offenders. 
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Additionally, the impositions of the death penalty only on males constitute a violation of the 

right to equality and discrimination between men and women. Zimbabwean laws should be 

applied equally, regardless of gender. As a result, Zimbabwe may be obliged to totally 

abolish the death penalty to protect both genders. Zimbabwe may also be urged to ratify the 

protocols, which would ensure that the human rights are observed. 

 

2.6 Conclusion 

The anti-abolitionists contend that the death penalty must be retained to restore justice. They 

claim that the death penalty is the best way of punishment for reasons, which include 

rehabilitation and retribution, among other reasons. On the contrary, the abolitionists argue 

against the retention of the death penalty. They contend that the application of the death 

penalty is an infringement of the protected fundamental rights, especially against a 

background of the possibility of a wrongful execution, among others.  Instruments under the 

UN system have been examined in the light of the anti-abolitionist and abolitionist debates to 

determine if the debates can be reconciled with the instruments. The UN instruments 

examined include the UDHR, ICERD, ICESCR, ICCPR, CEDAW, CAT, CRC, and ICCPR 

OPT-2. The section further discussed the relevant and applicable instruments under the 

African human rights system, which includes the African Charter, ACRWC, the protocol to 

woman’s rights and the ACHPR -OP. The above-referred instruments seek to protect the 

human rights in general and some safeguards the rights that are infringed by the imposition 

of the death penalty. The instruments prevent the state officials from abusing their power by 

infringing these protected rights. Several reports from the respective monitoring bodies and 

committees of these treaties have affirmed the global trend towards the abolition of the death 

penalty. It may be concluded that the debates offered by the anti- abolitionist cannot be 

permitted under the international human rights instruments. The anti- abolitionists have 

mentioned many reasons for supporting the death penalty’s retention, including that the 

death penalty is not cruel, it is the best punishment for crimes against humans, and it costs 

less than life imprisonment, among others. These arguments are not tenable under the 

international law as shown above. Such arguments are incompatible with the protection of 

the human rights; thus, the above provisions provide for the total abolition of the death 

penalty and its effects. It is against this background that the next Chapter establishes the 

trend on the death penalty and the human rights implications of section 48 (2) (d) of the 2013 

Zimbabwe Constitution. The Chapter examines the practice of capital punishment in post 

2013 Zimbabwe. Furthermore, it examines the general situation regarding capital punishment 

in Zimbabwe. Additionally, the rights which are violated due to the application of the death 

penalty were examined in seriatim. The rights include the right to life, human dignity, equality, 

freedom from torture and fair trial. The Chapter proceeded to examine the specific features 
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that may oblige the country to ratify the death penalty, protecting instruments. The death 

penalty protecting instruments include ICCPR -OPT 2 and the ACHPR-OP.  It noted that the 

death penalty is an infringement of the right to life, equality, and freedom from torture, fair 

trial and the human dignity. Furthermore, the Chapter noted that features which include the 

death row phenomenon, among others, oblige Zimbabwe to sign the ICCPR -OPT 2 and the 

ACHPR-OP to fully protect the rights violated. In the last part of this Chapter, the study 

provided the remedies available for those convicted of murder in Zimbabwe. 
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CHAPTER THREE: THE RECOGNITION OF THE DEATH PENALTY IN ZIMBABWE AS A 

VIOLATION OF INTERNATIONAL HUMAN RIGHTS LAW 

3.1 Introduction 

The previous chapter analysed the abolitionists and the anti-abolitionists debate on the death 

penalty. It further examined the debates within the context of international human rights law. 

It established that the abolitionists’ debate can be reconciled with the international human 

rights law in that it seeks to protect the human rights. The anti-abolitionists debate cannot, 

however, be supported under international human rights law in that it promotes the violation 

of human rights. The previous Chapter answered the research question on whether the 

abolitionists or anti-abolitionists’ debates can be reconciled under international human rights 

law. 

 

The chapter focuses on the recognition of the death penalty in Zimbabwe as a violation of 

international human rights law, by establishing the international human rights treaties’ status 

in Zimbabwe. That is, how Zimbabwe has responded to the issue of death sentences, and 

how those sentenced to death can benefit from the international human rights law. 

Furthermore, the chapter discusses the death penalty in Zimbabwe in the context of the 

violation of international human rights law. It examines its implications on human rights in 

Zimbabwe. These rights include the right to life, human dignity, equality, and freedom from 

torture, and the right to a fair trial.  The study focuses on these specific rights because they 

are the most basic of all the human rights. The recognition of these rights promotes the 

respect and protection of other human rights. The other reason for focusing on these specific 

rights is that they are key  human rights, which are directly threatened by the application of 

the death penalty in Zimbabwe. In achieving this, the study will examine the the practice of 

capital punishment in the post 2013 Zimbabwe. On this section the study analyse section 48 

(2) (d) of the Zimbabwean Constitution which safeguard the death penalty. The study goes 

on to examine the rights that are infringed by the application of section 48 (2) (d) and the 

implications thereof.  

3.2 The status of international human rights treaties in Zimbabwe 

Zimbabwe follows a dualistic approach in determining the relationship between international 

law and its domestic one. In terms of this approach, there is no direct application of the 

international law into the domestic law upon a ratification of a treaty. Accordingly, the 

international law must be translated into a national legislation before it can be applied by the 

national courts. This means that the international bodies of law will only become part of 
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Zimbabwe’s national law if they have been expressly adopted as such by way of legislative 

acts. This is provided in section 327 (2)253 of the constitution, which states that, 

 

Any international convention acceded to shall be subject to approval by Parliament 
and shall not form part of the law of Zimbabwe unless it has been incorporated into 
the law by Parliament. 

 

In short, this means that Zimbabwe cannot be bound by any international human rights law, 

unless that law has been legislated by Parliament into Zimbabwe’s local statutes. 

Consequently, this approach makes Zimbabwe dualistic regarding the international human 

rights law. In the case of Kachingwe and Others v Minister of Home Affairs and 

Commissioner of Police, the final appeal judgment,254 in the Supreme Court of Zimbabwe, 

counsel for the applicants reinforced the dualism approach in the domestication of the 

international laws in Zimbabwe. The matter concerned a complaint from three applicants 

regarding the cells in which they were held. The applicants claimed that they had ill-

conditions and therefore constituted inhuman and degrading treatment. The Counsel for the 

applicants submitted that Zimbabwe signed the ICCPR and for that reason, she is bound by 

the provisions of these treaties which are part of the national law of Zimbabwe. The counsel 

relied on the case of S v Petane,255 in the Supreme Court of South Africa, where it was ruled 

that features of customary international laws which are directly operating in the national 

sphere are those which are universally recognised or have received the assent of the state. 

The applicants were successful in their claim. 

 

Zimbabwe is a party to both international and regional instruments that seek to either limit the 

use of the death penalty or to outline the conditions in which it can be applied. However, it 

must be noted that Zimbabwe is not yet a party to the OPT-2 ICCPR and the protocol to the 

African Charter on the death penalty, which aims at the total abolition of this sentence.  

Zimbabwe assented to the ICCPR on the 13th of May 1991. In 1989, an Optional Protocol 

was adopted to outlaw the death penalty completely. To this day, Zimbabwe has not yet 

signed this protocol.  

 

That being so the death penalty is applied in Zimbabwe. On the 20th of February 1986 

Zimbabwe signed the African Charter. Zimbabwe also assented to the African Charter on the 

30th of May 1986. A Protocol to the African Charter on the death penalty was adopted in 2015 

and is monitored by the African Commission. It was enacted for strengthening the protection 

of the right to life in Africa. This protocol is meant for the total abolition of the death penalty in 

                                                           
253 Constitution of Zimbabwe Amendment (note 38 above). 
254 Kachingwe and ors v Minister of Home Affairs and Commissioner of Police, Final appeal judgment, No SC 
145/04; ILDC 722 (ZW 2005), 18 July 2005. 
255 S v Petane 1988 (3) SA. 
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Africa. Zimbabwe is, however, not yet a party to this protocol. The fact that Zimbabwe is not 

a party to this protocol makes the total abolition of the death penalty in that country more 

problematic, and perhaps, unrealistic.  

 

Zimbabwe is a state party to the African Charter on the Rights and Welfare of the Child that 

aims at protecting the rights of children. The implication of the dualistic approach is that it 

limits the application of international instruments into domestic laws. Furthermore, it implies 

that there is no direct application of a treaty into the domestic legal system once it has been 

ratified.  

 

Despite the foregoing, following a dualist approach is not reason enough for Zimbabwe not to 

comply with the international human rights law’s rules and principles.  It has to be taken into 

cognisance that there are certain rights, which are non-derogable that retain the status of jus 

cogens.256 These rights include the right to life, protection from torture, cruel and inhuman 

treatment. The above rights do not require an Act of parliament for them to be adopted into 

Zimbabwe’s legislation. By virtue of being a member state of the international and regional 

instruments, Zimbabwe sets its self under obligations under those instruments to safeguard 

and protect human rights. This is more so as the customary international law also forms part 

of the law of Zimbabwe. This has been provided in section 326 (1) of the Constitution of 

Zimbabwe, which states that, 

 

 Customary international law is part of the law of Zimbabwe, unless it is 
inconsistent with the Constitution or an act of Parliament.  

 

Furthermore, in section 326 (2) of the same constitution, it is provided that, 

 

When interpreting legislation, every court and tribunal must adopt any reasonable 
interpretation of the legislation that is consistent with customary international law 
applicable in Zimbabwe, in preference to an alternative interpretation that is 
inconsistent with that law. 

 

It was proved that customary international law is part of Zimbabwe's law in the case of Barker 

McComarc (Pvt) Ltd v. The Government of Kenya,257 in the Supreme Court of Zimbabwe, 

where Waddington submitted that, "There is no doubt that customary international law is part 

of the law of this country”.  

 

It is pertinent to note that the Statute of the International Court of Justice defines the 

customary international law in Article 38 as evidence of general practice of law that has been 

                                                           
256 Adjami ME African Courts, International Law, and Comparative Case Law: Chimera or Emerging Human 
Rights Jurisprudence (2002)103. 
257 Barker McComarc (Pvt) Ltd v. Government of Kenya 1983 (4) SA 817 (ZS). 

http://www.icj-cij.org/documents/?p1=4&p2=2
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accepted as law.258 In the case of Military and Paramilitary Activities In and Against 

Nicaragua, Nicaragua vs United States,259 the use of international customary law was 

debated. In this case, the military of the United States of America attacked with force the 

government of Nicaragua with the aim of overthrowing it. The International Court of Justice 

ruled that the government of America violated its customary international law obligation not to 

use force against another State by directly attacking Nicaragua in 1983 and 1984. However, 

this prohibition on using force has been stated in  both Article 2 (4) of the UN Charter and   in 

customary international law.  Since America has a multilateral treaty reservation, the ICJ 

could not only rely on the UN Charter, it was bound to base its findings on the use of force 

from customary and general principles of international law. Consequently, it is contended that 

in so far as the right to life, equality, freedom from torture, human dignity and the right to fair 

trial form part of the customary international law, Zimbabwe’s retention of the death penalty, 

and arguably its application is incompatible with the customary international law.  

 

Despite the foregoing, the case law in Zimbabwe on the death penalty indicates that the 

courts show no respect for the position of customary international law on death penalty. In 

the case of the Government of the Republic of Zimbabwe v Fick and Others,260 which 

concerned farmers whose farms were confiscated without compensation, the parties 

aggrieved did not have a forum to take up their case and as a result, their case was taken to 

a Tribunal for adjudication. Zimbabwe refused to pay the cost, reasoning that the Parliament 

has not approved the treaty concerning the adjudication of the Tribunal. Conclusively, 

Zimbabwe stated that the orders of the Tribunal cannot be enforced or registered in South 

Africa on Zimbabwe. 

 

Several recent decisions of the Zimbabwe Supreme Court have made use of a wide-range of 

international and comparative resources to interpret the provisions of the Zimbabwean 

Constitution,261 but none specifically cites the Universal Declaration, which is the source of 

customary international law. This has been proved in cases such as the Catholic 

Commission for Justice and Peace in Zimbabwe,262 S v Ncube,263 and the S v A Juvenile.264 

This basically means that Zimbabwe is not bound by any international instrument, except if 

that law is legislated by Parliament into Zimbabwe’s local statutes. As a result, a signature to 

any treaty or convention will not be binding enough to such treaty or convention. This is the 

                                                           
258 Statute of the International Court of Justice  
259 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 

Jurisdiction and Admissibility, 1984 ICJ REP. 392 June 27, 1986. 
260 Government of the Republic of Zimbabwe v Fick and Others (CCT 101/12) [2013] ZACC 22; 2013 (5) SA 325 
(CC); 2013 (10) BCLR 1103 (CC) (27 June 2013). 
261 2013 Constitution of Zimbabwe (note 38 above). 
262 Catholic Commission case (note 228 above). 
263 S v Ncube 1987 Zimb. L. Rep. 246, [1988] L.R.C. (Const.) 442. 
264 S v A Juvenile 1990 (4) SA 151 (ZS).      

http://www.icj-cij.org/docket/?p1=3&p2=3&case=70&code=nus&p3=4
http://www.icj-cij.org/docket/?p1=3&p2=3&case=70&code=nus&p3=4
https://ruwanthikagunaratne.wordpress.com/2011/04/11/lesson-5-1-prohibition-on-the-use-of-force-and-the-un-charter/
https://ruwanthikagunaratne.wordpress.com/2011/04/11/lesson-5-2-article-24-of-the-un-charter/
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predicament affecting Zimbabwe now. This predicament has given the government the liberty 

to refuse to be bound by any international law, protocol, conventions or treaties, which do not 

form part of the Zimbabwean law. As a result, this dilemma has caused so much confusion 

and difficulty for the lawyers who try to argue their cases from an international law 

perspective, treaties, protocols and conventions. This situation has made it so easy for the 

judiciary to dismiss such cases. 

 

Thus, the foregoing shows that those courts rarely take into consideration the position of 

international customary law in its consideration of the cases and application of section 48 (2) 

(d) of the Constitution of Zimbabwe. 

3.3 The practice of capital punishment in post 2013 Zimbabwe 

Despite the call for the moratorium, Zimbabwe still retains the death penalty and has 

entrenched it in its 2013 Constitution, Section 48 (2) (d), which reads, 

A law may permit the death penalty to be imposed on a person convicted on 
murder committed in aggravating circumstances, and – (d)... the penalty must not 
be imposed or carried out on a woman. 
 

This provision allows the imposition of the death penalty in Zimbabwe. It is interesting to note 

that the same constitution, in section 48 (1) also safeguards the right to life. Section 48 (1) 

provides that the death penalty must be applied if the crime of murder has been committed in 

aggravating circumstances. A limitation that has been set on murder cases in Zimbabwe is, 

therefore, ‘aggravating circumstances’.  

 

Aggravating circumstances may be defined as circumstances, which increase the degree of 

liability or culpability for a criminal act. It also refers to a circumstance relating to a criminal 

offence, which the courts consider when imposing punishment.265 Nonetheless, the problem 

created here is that there is no legislation in Zimbabwe that defines aggravated 

circumstances and the conditions in which it must be imposed. This shortcoming was noted 

by Justice Hungwe of the High Court of Zimbabwe in the case of S v Mutsinze.266 Justice 

Hungwe observes that the establishment of aggravating circumstances requires an 

enactment of an Act of Parliament, which will set out conditions constituting aggravating 

circumstances. The introduction of aggravated circumstances in section 48 (2) (d) must be 

interpreted to mean that which has been envisaged in an Act of Parliament.  

 

This absence of definition of aggravating circumstance can be problematic in that the court 

cannot execute the death penalty in accordance with the new Constitution. However, 

                                                           
265  Black & Garner (note 90 above). 
266S v Mutsinze (Unreported case).   
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because of this omission the accused must benefit from the absence of that Act of 

Parliament.  

 

It is pertinent to note that the Zimbabwe Constitution is not the only domestic instrument 

providing the legal framework for the imposition of the death penalty. The death penalty is 

also well-established in Zimbabwe’s domestic legislation. The Criminal Law (Codification and 

Reform) Act provides in section 20 that ‘anyone guilty of treason is liable to be sentenced to 

death or to life imprisonment’. Furthermore, it states in section 23 that anyone guilty of 

insurgency, banditry, sabotage or terrorism is also liable to the death sentence if the crime 

has resulted in the death of a person, even if the death was not intended. Moreover, section 

47 provides that, ‘anyone guilty of murder must be sentenced to death unless he or she was 

under the age of 18 when the crime was committed, or the court finds that there are 

extenuating circumstances’. Additionally, section 47 (3) states that, ‘anyone convicted of 

attempted murder, or of incitement or conspiracy to commit murder, may be sentenced to 

death.’ 

 

Another instrument which has provisions for the death penalty is the Genocide Act,267 which 

states in section 4 (1) that anyone who commits an act of   

 

Additionally, the Criminal Procedure and Evidence Act have provisions for the death penalty, 

in section 339 (1), which states that, 

(1) The form of sentence to be pronounced upon a person who is convicted of an 
offence punishable with death and sentenced to death shall be that he be returned 
to custody and that the sentence of death shall be executed according to law. 
(2)  Where the sentence of death is carried out, the person sentenced shall be 
hanged by the neck until he is dead. 

 

Zimbabwe has not carried out the death penalty for a period of over 10 years.268 This 

information puts it on the list of states that have a de facto moratorium on executions. The 

fact remains that Zimbabwe still did not formally abolish the death penalty. As such, the de 

facto moratorium does not excuse the condemned prisoners from the horrors of awaiting 

execution on death row. Recently, there were rumours about Zimbabwe struggles to get a 

hangman to carry out the death sentence. In early 2016, the Times Live,269 reported that 

there has been no one willing to take up the post. However, a report by a Zimbabwean 

newspaper stated that a hangman was found in May 2016.270 A development in terms of the 

death penalty was made in December 2016 by the former President,271 Robert Gabriel 

                                                           
267 Genocide Act of Zimbabwe, Act 9/2000, 2000. 
268 ‘And the Zimbabwean coalition against the death penalty’ The Zimbabwean the voice for the voiceless 7 
October 2016. 
269 ‘Zimbabwe struggles to find person to fill hangman post’ Times live (note 29 above). 
270 ‘Zimbabwe finally finds candidate for ‘Controversial’ Job nobody wants’ I Harare 5 May 2016. 
271G Phiri, ‘Mugabe commutes 10 death row inmates’ sentences’ Dailynews 5 December. 
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Mugabe, where he commuted the sentence of 10 death row inmates from the death penalty 

to life imprisonment.  

 

Against this background, it is imperative to examine the human rights implications of the 

application of the death penalty in Zimbabwe. It is worth noting that the Constitution of 

Zimbabwe provides a limitation clause in which other rights are limited and others are 

absolute. Section 86 (3) provides that, 

     

No one may limit the following rights enshrined in this Chapter, and no person may 
violate them- 
(a) The right to life except to the extent provided in section 48   
(b) The right to human dignity 
(c) The right not to be tortured and subjected to cruel or inhuman and degrading 
punishment or treatment. 
(e) The right to fair trial. 
 

Noteworthy is that the rights provided in section 86 (3) are not subject to any limitation in 

terms of any law, even in a state of emergency, as provided in section 87 of the Constitution.  

Section 48 of the Constitution safeguards the right to life and the extent of this right’s 

limitation are  issues under study, as mentioned above. The extent of the  limitation conflicts 

with the absolute terms offered in sections 86 and 87 above. Section 86 of the Constitution 

provides that no law may limit the right to life except to the extent provided in section 48. 

Section 48 provides that the extent to which the right to life may be limited, is when a person 

is convicted of murder committed in aggravating circumstances. The conflict arises where 

section 86 (3) provides the right to life as an absolute right, and yet section 48 of the same 

Constitution disqualifies the absoluteness of the right to life. It does this by allowing the death 

penalty to be applied to the condition of a murder committed under aggravated 

circumstances. 

 

In terms of section 48 (2) of the 2013 Constitution, only men are subjected to the death 

penalty while women are exempted. As a result, this creates gender in-equality among men 

and women which is a violation of the right to equality. Moreover, anyone under the age of 18 

is also exempted from the death penalty. Under the current law, aggravated murder is the 

only offence that attracts the death penalty. It is very important to examine how institutions 

and organisations have dealt with the death penalty in Zimbabwe. These include the 

legislature, the judiciary, the executive, opposition parties and the public.  

 

The legislature in Zimbabwe has declared that their hands are tied concerning the abolition 

of the death penalty. It has been reported that the scrapping of the death penalty rests with 
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the executive and political leaders and not with the Parliament.272 The Members of 

Parliament (MPs) have declared that Zimbabwean laws give more power to the executive,273 

and political leaders and not the Parliament. The MPs for the opposition Movement for 

Democratic Change (MDC), Jessie Majome and the ruling party, Zimbabwe African National 

Union Patriotic Front (ZANU PF)’s Fortune Chasi concurred that for the death penalty to be 

scrapped, there is a need for the blessing of the executive.274 This means that the 

Zimbabwean Parliament would only react to what the executive brings before it.  

 

The Herald275 has reported that the High Court of Zimbabwe cannot impose the death 

penalty on murderers until the legislature enacts the law which spells out the circumstances 

in which these may be hanged. This came after the Mutsinze276 case cited earlier wherein 

Justice Hungwe was of the view that the Lancaster House Constitution made specific 

provisions for the death penalty, but the new order leaves that decision to the legislature.   

 

This ruling exempted Jonathan Mutsinze from the death penalty for killing a security guard 

and a policeman during an armed robbery. At the present moment, the judiciary is waiting for 

an Act of Parliament, which would define ‘aggravated circumstances’ as required in section 

48 (2) of the Zimbabwean Constitution. Section 48 (2) requires that for the death penalty to 

be imposed, the murder crime must have been committed in aggravating circumstances. It 

must be noted that despite the pause in imposing the death penalty, awaiting the Act of 

parliament, there are still many prisoners waiting to be executed. Moreover, this pause does 

not mean the death penalty has been abolished in any way. Amnesty International has 

reported that in Southern Africa, only Zimbabwe and Malawi are the countries that handed 

down death sentences in 2016.277 

 

The executive is responsible for enforcing the law and has been established in terms of 

section 88 of the Constitution. Section 88 (2) stipulates that the executive authority is vested 

in the President who has to act in accordance to the Constitution. The President of 

Zimbabwe, then Vice President, Emmerson Dambudzo Mnangagwa, has openly declared 

that he is among the minority in Zimbabwe who do not favour the death penalty. He has also 

revealed that the government was still in the process of making a paper for public debate on 

the abolition of the death penalty. It must be noted that during the Geneva Conference, 

                                                           
272The New Zimbabwe, The abolition of the death penalty, Mps says their hands are tied available at 
http://www.newzimbabwe.com/news-31672-Death+penalty+MPs+say+their+hands+tied/news.aspx(accessed 10 
March 2017).  
273The New Zimbabwe (note 272 above).  
274The New Zimbabwe (note 272 above).  
275 D Nemukuyu, the Herald High court rules out capital punishment, available at http://www.herald.co.zw/high-
court-rules-out-capital-punishment/ (accessed 12 April 2017). 
276 S v Mutsinze (note 266 above).   
277Amnesty international Zimbabwe: Abolish Death Penalty, Zimbabwe Urged 
 , available at  http://allafrica.com/stories/201704120394.html (accessed 21 April 2017). 

http://www.newzimbabwe.com/news-31672-Death+penalty+MPs+say+their+hands+tied/news.aspx
http://www.herald.co.zw/high-court-rules-out-capital-punishment/
http://www.herald.co.zw/high-court-rules-out-capital-punishment/
http://allafrica.com/stories/201704120394.html
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where the then vice President was giving a periodic report on human rights, it was 

recommended that Zimbabwe should abolish the death penalty both in law and in the 

paper.278 At that meeting, the recommendation to abolish the death penalty was mentioned 

seven times.  However, the then Vice President stated that it was noted. President 

Mnangagwa, however, explained that the only problem arising from all noted 

recommendations was that these related to the issues in which Zimbabwe was not in a 

position to support.279  

 

This effectively meant that the government of Zimbabwe was not ready to support the 

abolishment of the death penalty. It is questioned then whether the death penalty will ever be 

abolished since the power lies with the political leaders and the executive. 

 

Opposition parties have responded to the issue of the death penalty in Zimbabwe. There are 

many opposition parties that are against the death penalty that call for its abolition. The 

People’s Democratic Party (PDP), for example, has made a call towards the abolition of the 

death penalty. It argues that the death penalty is in contravention of the Constitution, which 

guarantees the right to life.  

 

Generally, most people in Zimbabwe seem to be in favour of the death penalty. It has been 

stated that during Zimbabwe’s constitution making, the issue of the death penalty became a 

public issue. That is where it was established that the majority of the Zimbabweans favour 

it.280 Zimbabwe’s death penalty saga has been reported by The Herald. The paper,281 states 

that out of the 97 death row inmates, were successfully exempted from the death penalty and 

had their sentences commuted to life imprisonment. This was done through a Presidential 

pardon. Before assuming office, President Mnangagwa revealed that despite the exemption 

for the 10 death row inmates, the applications for the hangman’s job were still open.  It is 

worth noting that Zimbabwe does not have an official moratorium on the death penalty since 

2004, and this means that executions may start at any time. 

 

The Chapter now examines the  key  human rights that are threatened by the application of 

the death penalty. These rights are the right to life, human dignity, equality, freedom from 

torture and the right to a fair trial. 

                                                           
278L Gumbo, 10 Death row inmates The Chronicle 4 November 2016. 
279 Bulawayo 24 news available at http://bulawayo24.com/index-id-news-sc-national-byo-106422.html(accessed 7 
April 2017). 
280 A Mawonde, 10 death row inmates escape hang man’s noose available at http://www.herald.co.zw/10-death-
row-inmates-escape-hangmans-noose/ (accessed 7 April 2017). 
281 A Mawonde 10 death row inmates escape hang man’s noose (note 280 above).  

http://bulawayo24.com/index-id-news-sc-national-byo-106422.html
http://www.herald.co.zw/10-death-row-inmates-escape-hangmans-noose/
http://www.herald.co.zw/10-death-row-inmates-escape-hangmans-noose/
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3.4 The Right to Life 

As observed above, the death penalty is a denial of many fundamental rights. It violates a 

fundamental principle under the human rights law, that states must recognise the right to life. 

The right to life has been referred to as ‘the supreme right from which no derogation is 

permitted even in time of public emergency’.282 This has also been confirmed in General 

Comment 14 (23) (c) where the HRC observes that the right to life as articulated in Article 6 

of the ICCPR is a supreme right from which no derogation may be allowed even in times of 

emergency.283 

 

The right to life is a yardstick in which other rights may be exercised, meaning that other 

rights are breached due to its violation.284 The right to life has been described as meaning 

that nobody, including the government, may try to end one’ s life and that it has to be 

protected if it is at risk.285 The right to life is regarded as the ultimate right,286 in that it is a pre-

requisite for the enjoyment of other human rights.287 In the case of R v Home Secretary, Ex 

parte Bugdaycay,288 at the England House of Lords Court, the right to life was described as 

the most fundamental of all the rights. This proves that the right to life has immeasurable 

value and requires to be protected at all times.  Without the right to life, other rights have no 

significance since they cannot be practised.289 General Comment 3 of the African Charter 

states that, 

 

The right to life should not be interpreted narrowly. To secure a dignified life for all, 
the right to life requires the realisation of all human rights as recognised in the 
Charter, including civil, political, economic, social and cultural rights and the 
people’s rights, especially the right to peace.290  

 

Thus, other rights are realised through the recognition of the right to life. Consequently, the 

application of the death penalty in Zimbabwe implies that all other human rights will have a 

void meaning. Furthermore, section 48 (2) (d) indicates an infringement of the right to life as 

stated in section 48 (1) of its Constitution, which proclaims that everyone has the right to life. 

Section 48 (2) (d) further implies the unwillingness on the part of the state to recognise and 

protect that right. 

                                                           
282 RKM Smith International human rights 2010 210.  
283 ICCPR General Comment No. 14: Article 6 (Right to Life) Nuclear Weapons and the Right to Life Adopted at 
the Twenty-third Session of the Human Rights Committee, on 9 November 1984.  
284 Smith (note 282 above). 
285British Institute of Human Rights (BIHR): the Equality and Diversity Forum (EDF) Report, available at 
http://www.equalityhumanrights.com/your-rights/human-rights/what-are-human-rights/human-rights-act/right-life 
(accessed 14 April 2016). 
286 Novak M UN Covenant on Civil and Political Rights: CCPR commentary 2003 121.   
287 Chenwi (note 51 above).   
288 R v Home Secretary, Ex parte Bugdaycay (1986) UKHL 3; (1987) AC 514 at 531G. 
289Human Rights Committee, General Comment 6, Article 6 (Sixteenth session, 1982), Compilation of General 
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. 
HRI/GEN/1/Rev.1 at 6 (1994). 
290 General Comment No 3 on the African Charter and Human and People’s Rights: The right to life Article 4, 
available at http//www.achpr.org (accessed 07 October 2017). 
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In the case of Per Lord Bridge in R v Home Secretary, Ex parte Bugdaycay,291 three 

applicants gave untrue reasons for entering the United Kingdom so that they secure 

admission. As such, they were treated as refugees. The challenge was that upon being 

returned to their original countries, they were at risk of being executed. In casu, the right to 

life was described as the most fundamental of all the human rights and must be protected if 

the individual’s life is at risk of being executed.292 Accordingly, the right to life is of great value 

as stated in the case of Kindler v Canada at the Supreme Court of Canada, 

 

The value of life is immeasurable for any human being and the right to life 
enshrined in Article 6 of the Covenant is the supreme human right. It is an 
obligation of State parties to the Covenant to protect the lives of all human beings 
on their territory and under their jurisdiction. If issues arise in respect of the 
protection of the right to life, priority must not be accorded to the domestic laws of 
other countries or to (bilateral) treaty articles. Discretion of any nature permitted 
under an extradition treaty cannot apply, as there is no room for it under Covenant 
obligations. It is worth repeating that no derogation from a State’s obligations 
under Article 6, paragraph 1, is permitted. 

 

The imposition of the death penalty, therefore, transgresses the value of the right to life, 

which is afforded to everyone equally. Human life has infinite worth and deserves to be 

respected and protected. This follows the fact that even the prisoner’s lives are also valuable, 

and prisoners must be treated with respect and value of their life for a fair trial. For that 

reason, section 48 (2) (d) implies a disregard of the value of the right to life and the failure to 

protect such value. 

 

According to Pinghua,293 as a fundamental human right, the right to life has three aspects, 

 

The right to guarantee safety, which prohibit individuals or organisations from 
depriving life illegally and thereby, allowing people to enjoy their right to live 
undisturbed. Secondly, right to eliminate hindrances that would provide ways of 
eliminating illegal violation and danger to life. Last, the right to change the life-
threatening environment, which is meant to eliminate danger before it occurs. 
 

According to Schabas,294 there are two contending approaches to the interpretation of the 

right to life, narrow and broad views. The narrow view is restricted to the protection offered 

by the right to life in matters involved in the Universal Declaration and ICCPR for capital 

punishment, abortion, disappearances, non-judicial executions and other forms of intentional 

or careless life-taking by the State. The broader view of the right to life attempts to introduce 

an economic and social content. In terms of this view, the right to life embraces a right to 
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food, to medical care and to a healthy environment. Conversely, both schools consider the 

death penalty as the core issue of the right to life.295 

 

Moreover, the right to life has been described as a modern concept that goes beyond the 

traditional view. As an imperative norm of international law, it inspires and influences other 

rights.296 Another implication brought by section 48 (2) (d) is that it violates other rights, since 

the right to life is the supreme right out of all the rights, hence constitutes the irreducible core 

of human rights.297 

 

The right to life does not only include the protection against arbitrary deprivation of life, but 

also imposes a duty on states to pursue policies designed to ensure that individuals have 

access to survival within those states. If a state fails to provide such access, the residual duty 

is placed upon the international community to provide an appropriate assistance.298 The right 

to life as developed by the UN entails the protection against the use of weapons of mass 

destruction, for example, the use of nuclear weapons.299  The right to life is related to the 

right to peace, safety, health and development. These rights take their cue from the right to 

life.  The protection of the right to life is related and affected by the implementation of the 

human rights standards that threaten the right to life.300 

 

However, an examination of the international and regional standards on the right to life 

shows that it is supported in both the international and regional instruments. According to the 

African Charter, the right to life has been referred to as ‘respect for life,301 while the ICCPR 

calls for the right to be protected by the law. The Universal Declaration stipulates, in Article 3, 

that ‘everyone has the right to life, liberty and security of a person’. Article 6 of the ICCPR 

protects the right to life by prohibiting any arbitrary deprivation of the right. The African 

Charter provides, in Article 4, that ‘Every human being shall be entitled to respect for his life 

and the integrity of his/her person’. It may be acknowledged that in general, the international 

instruments guarantee everyone the right to life. The application of the section 48 (2) (d) 

implies a serious violation against the protection offered by the international and regional 

instruments.  

 

It is the duty of the state parties to protect their citizens from such deprivation. States are, 

therefore, obliged to take positive and reasonable steps in the protection of the right to life 

within their jurisdiction. States are further required to enact laws that seek to protect people 
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from losing their lives. In the case of Kaya v Turkey,302 the European Court of Human Rights 

held that the obligation to protect the right to life secures everyone within the states the 

jurisdiction and the rights safeguarded in the ICCPR. The European Court of Human Rights 

found that the effective investigation must be conducted in cases of murder. This must be 

done for securing the effective application of domestic laws to protect the right to life. On the 

duty to protect, the ICCPR provides the obligations upon state parties in terms of the right to 

life. It declares that state parties may not arbitrarily deprive anyone's life and should take 

positive measures to improve people's living standards.303 The ACPHR sets a duty upon 

state parties to protect and ensure that the respect of the rights and freedoms contained in 

the Charter are well understood.  

 

In the case of Forum of Conscience v Sierra Leone,304 the African Commission protected the 

right to life. It was alleged in casu that 24 soldiers were tried and condemned to death by a 

Court Martial for their alleged roles in the coup, which overthrew the elected government of 

President Ahmed Tejan Kabah. It was further alleged that the trial was a violation of the 

country of Sierra Leone’s obligation under the African Charter. It was also held that the trial 

amounted to an arbitrary deprivation of the right to life as envisaged in Article 4 of the African 

Charter. The African Commission held that indeed, the government of Sierra Leone 

breached the right to life for the soldiers due to its failure to follow due process, and such 

conduct amounted to the arbitrary deprivation of the right to life. 

 

The right to life was challenged by the African Commission in the matter concerning 

Interights et al (on behalf 0/ Bosch) v Botswana.305 The matter was brought before the 

African Commission against the decision made by the Court of Appeal of Botswana. In this 

case, the accused was convicted of murder and sentenced to death. The accused alleged 

that the application of the death penalty for her was a violation of Articles 1, 4, 5 & 7 (1) of 

the African Charter. Although the African Commission found that the government of 

Botswana was not in violation of the above rights, the state parties still practising the death 

penalty as a form of punishment were encouraged to envisage a Moratorium on the Death 

Penalty. 

 

Section 48 (2) (d) implies a breach of the duty stated in the African Charter and the ICCPR. It 

is worth noting that Zimbabwe assented to the ICCPR,306 and signed the African Charter.307 

When assessed in the light of the above, section 48 (2) (d) implies a serious infraction of the 
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rights, including the rights to food, health, and healthy environment.  As earlier indicated, 

Zimbabwe’s prisoners on the death row experience harsh conditions, where they are abused 

and have no access to adequate food and a healthy environment, leading to the spread of 

diseases owing to the crowded environment.308 This is a serious violation of the prisoners’ 

rights, which include the right to a healthy environment. Smith,309 submits that in-terms of 

health care, the state has a duty to facilitate the right to life and provide health care. This 

right has been safeguarded in terms of Article 25 of the Universal Declaration. 

 

The application of the death penalty implies an infringement on the right to life as 

safeguarded in the Zimbabwean Constitution, Section 48 (1). From the examination of the 

right to life, it can be conclusively stated that the provision allowing the death penalty is 

incompatible with the domestic, regional and international human rights law on the right to 

life. 

3.5 The Right to Equality and Non- discrimination 

Another human right to be examined in the light of section 48 (2) of the Constitution of 

Zimbabwe is the right to equality and non- discrimination. The right to equality is protected 

under the international human rights law.310 It entails that all persons must be treated equally 

before the law, without any discrimination. The principle entailed in these rights, warranties 

that those in equal circumstances are dealt with equally, both in law and in practice.311 

 

The HRC has emphasised that the principle of equality requires that state parties must take 

affirmative action, for the reason of eradicating conditions related to discrimination. Non- 

discrimination offers the foundation for the enjoyment of human rights.312 The right to non- 

discrimination and equality has been established in the UN Charter, which contains an 

effective protection of the human rights. One of its aims is to provide friendship among 

nations, which is based on the respect for the human rights and fundamental freedom for all 

without any distinction based on race, sex, language or religion. The UN elaborated on the 

UN Charter’s equal right prescription. Article 1 provides that everyone is born free and equal 

in dignity and rights. Article 2 emphasises on the enjoyment of the rights without any 

distinction based on race, colour, and sex, among others. Article 7 stipulates that everyone is 

equal before the law and has the equal protection of the law. 
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As observed above, the basic and general principle, which relates to the protection of human 

rights, is constituted from non-discrimination, equality before the law and equal protection of 

the law. In the South West Africa case,313 the ICJ provided that, 

   

The principle of equality before the law does not mean… absolute equality, namely 
the equal treatment of men without regard to individual, concrete circumstances, 
but it means… relative equality, namely the principle to treat equally what are 
equal and unequally what are unequal… To treat unequal matters differently 

according to their inequality is not only permitted but required.314  
 

As intimated previously in Chapter 2, the abolitionists state that the death penalty is 

discriminatory, especially to the poor because they do not have access to proper legal 

representation. Such discrimination is unfair. Section 48 (2) (d), therefore, implies a 

disrespect of the right to equality. The right to equality has been guaranteed in section 56 of 

the Zimbabwean Constitution, which provides that everyone has the right to equality and 

equal protection of the law. It must be noted, therefore, that owing to the development 

brought by the Constitution, women are no longer punishable by the death penalty. This 

contradicts equality in that it is unfair to men. If equality must prevail, it means that both men 

and women must be subjected to the death penalty as a form of punishment. If the death 

penalty must be abolished, it must be abolished for both sexes. 

 

According to Fredman,315 the right to equality and non-discrimination has two broad 

conceptual approaches evident in equality and non-discrimination provisions in both 

domestic and international laws. These are formal or judicial and substantive equality. 

Formal or ‘juridical’ equality refers to the idea that individuals in similar situations should be 

treated alike. The author also emphasises on equal treatment based on the appearance of 

similarity, without looking at the broader background within which such treatment occurs.316 

Substantive equality means that persons in different situations should be treated differently. It 

embraces two distinct ideas, which are equality of the results and equality of opportunity.  

 

However, on a gendered perspective, section 48 (2) (d) of the Constitution of Zimbabwe 

implies an inequality in the justice system. It should be noted that Zimbabwe’s Constitution is 

founded on the respect for the principle of gender equality. Its section 17 (1) provides that the 

state must take measures through the legislation in making sure that both genders are 

equally represented. Surprisingly, section 48 (2) (d) of the Constitution seems to have 
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retained the death penalty for males and abolished it for females.317 To this end, section 48 

(2) (d) is inconsistent with the notion of gender equality and substantive equality. 

 

The infringement of the principle of non-discrimination arises where equal cases are treated 

in a different manner, for instance, where there is no reasonable justification for the 

difference in treatment and where there is no proportionality between the aim sought and the 

means employed. This principle has been stated in the case of Jacobs v Belgium.318 In this 

case, Mr Jacobs claimed to be a victim of the violation of Articles 2, 3 & 14 (1), (25) & (26) of 

the ICCPR. The applicant alleged that there were violations of the rule of law. 

 

The application of section 48 (2) (d) in the Zimbabwean Constitution implies a disrespect of 

the rights not to be discriminated against and equality. Moreover, it implies the failure of the 

State to uphold its duty in terms of section 44 of the Constitution. This provision states that 

the state and everyone have a duty to respect, protect, promote and fulfil the rights in the 

Constitution. 

 

The International human rights instruments, which address equality issues at the universal 

level include the UDHR, ICCPR and the ICESCR.319 Additionally, at the regional level, the 

African Charter dealt with the provision of discrimination in the case of the African Institute for 

Human Rights and Development v. Republic of Guinea Communication.320 In this case, the 

President of the Republic of Guinea said an inflammatory speech, which led to human rights 

violations suffered by Sierra Leone refugees. The African Commission ruled that the remarks 

constituted impermissible discrimination on the grounds of nationality and had led to 

numerous violations of the African Charter, including the failure to ensure its application, 

discriminatory, cruel and inhuman treatment, arbitrary detention, and arbitrary execution, 

deprivation of the right to a fair trial, mass expulsions and deprivation of property.  

 

In the matter between Dino Noca vs Democratic Republic of the Congo,321 (DRC), a 

complaint was brought before the African Commission. The DRC was found to be in violation 

of Article 3. In casu, the Complainant alleged that the Respondent State had violated his 

rights protected by the African Charter. In the case of Lubuto v Zambia,322 a sentence of 

death was imposed for aggravated robbery. The applicant had applied for an appeal, which 

was immediately dismissed by the Zambian Supreme Court. The applicant consequently 

brought the case before the HRC. The argument before the committee was that the trial 
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against him was unfair and the death penalty imposed on him was disproportionate as no-

one was wounded during the robbery. The HRC relied on article 5 (4) of ICCPR-OPT2 and 

was of the view that the issue before it disclosed the violation of Article 6 (2) & 14 of the 

ICCPR. The committee found that Mr. Lubuto was entitled to an appropriate and effective 

remedy, which entails a commutation of the sentence. As a result, a duty was imposed on 

the state of Zambia to ensure that no similar violations may occur. In the case concerning S v 

Makwanyane,323 Ackermann noted that the death penalty application is inherently arbitrary. 

Since the death penalty has been said to be arbitrary and accordingly unequal, it is a 

violation of the right not to be discriminated against. However, the implication brought by 

section 48 (2) (d) is the violation of both the constitutional and international guarantee of the 

equal protection of the law.324 

 

Considering the above, it can be argued that section 48 (2) (d) of Zimbabwe’s Constitution 

similarly violates the right to equality and non-discrimination as provided in Article 3 of the 

African Charter. Article 3 of the African Charter provides that, 

 

 Every individual shall be equal before the law. Every individual shall be entitled to 
equal protection of the law. 

 
3.6 The Right to Freedom from Torture, or Cruel, Inhuman or Degrading Treatment or 

Punishment 

The right to freedom from torture, or cruel, or inhuman or degrading treatment or punishment 

is another right to be examined in the light of section 48 (2). This right is important because 

its violation contributes to the death penalty. The most painful time for a prisoner awaiting 

execution happens upon the failure to protect the right to freedom from torture, or cruel, 

inhuman or degrading treatment or punishment.  

   

The right not to be subjected to cruelty and torture has found expression in Article 5 of the 

Universal Declaration, which provides that no one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment. Furthermore, Article 16 of CAT prevents 

state parties from conducting any acts of cruel, inhuman or degrading punishments. 

Additionally, the ICCPR also prohibits the same conduct in terms of Article 7. Article 10 of the 

ICCPR states that, “All persons deprived of their liberty shall be treated with humanity and 

with respect for the inherent dignity of the human person.” Regionally, Article 5 of the African 

Charter similarly prevents the inhuman and degrading punishments. 
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Torture has been described as a deliberate ill-treatment of human beings, which leads to 

very serious suffering. Article 1 (1) of CAT,325 defines torture in a broad way. It is defined as, 

 

Any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from him or a 
third person information or a confession, punishing him for an act he or the third 
person has committed or is suspected of having committed or intimidating or 
coercing him or a third person or for any reason based on the discrimination of any 
kind, when such pain or suffering is inflicted by or at the instigation of or with the 
consent or acquiescence or a public official or other person acting in an official 
capacity. It does not include pain or suffering arising only from, inherent in or 
incidental to lawful sanctions. 
 

It must be noted that torture may sometimes be distinguished from other forms of 

maltreatment by the ruthlessness of the suffering endured.326 In the case of torture, intent 

must be established. From the definition offered by CAT, the term torture has three 

requirements. First, there must be a degree of pain on the act. Second, the perpetrator must 

be the state authorities, and third, there must be an intention to obtain some information, to 

inflict pain and cause intimidation.327 Torture does not only need the infliction of harm, but 

also an intentional physical and mental harm. 

 

 In a case concerning Selmouni v France,328 Selmouni was both a national of the 

Netherlands and Morocco. He was sentenced to thirteen years in prison for drug trafficking 

offences. Selmouni complained of being subjected to ill-treatments during the time when he 

was being held in custody. In this matter, the European Court of Human Rights (ECHR) held 

a decision concerning Article 3 of CAT that the treatment of the complainant constitutes 

torture.329 Furthermore (in this case), the definition of torture was expanded by stating that 

subjecting detainees to physical force diminished human dignity and is a violation of Article 3 

of CAT. As a result, the ill -treatment of Selmouni constituted torture.330  

 

In Kaya v Turkey,331 Kaya, a medical practitioner who treated Kurdish activists injured during 

clashes with the Turkish security forces, was harassed several times before he was finally 

killed. Investigations suggested that there was state involvement in his death. In this matter, 

the court was left to decide on whether there was a violation of Article 3 of CAT. The Court 
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found that indeed, Article 3 was violated. The European Court of Human Rights relied mostly 

on CAT and stated that there are special elements that make torture to be distinguishable 

from other types of ill-treatments. These elements are that there should be a deliberate and 

purposive nature of acts that comprise or exceed the level of suffering required of inhuman 

treatment. 

 

A distinction has been drawn by human rights law between torture and cruel, inhuman or 

degrading treatment or punishment. It is stated that where an action does not meet the 

defined definition of torture, it may be considered cruel, inhuman, or a degrading treatment or 

punishment.332 This depends on the form, strictness and purpose of the conduct. Also, there 

is need to assess the intensity and the duration of the pain of a circumstance of an individual. 

In the matter of Abdel Hadi, Ali Radi & Others v the Republic of Sudan,333 which appeared 

before the African Commission, the complainants alleged that they were subjected to torture 

and ill-treatment in the state agents’ hands. The complainants claim to have been subjected 

to beatings, whippings, deprivation of food, death threats and many other forms of ill-

treatment.  The complainants alleged that all the ill-treatments constituted torture and cruel, 

inhuman or degrading treatment or punishment, a violation of Article 5 of the African Charter. 

The African Commission was called upon to determine whether the actions of the 

Respondent State constituted the violation of Articles 1, 5, 6, & 7 of the African Charter as 

alleged. Article 5 of the African Charter provides that, 

 

Every individual shall have the right to the respect of the dignity inherent in the 
human being and to the recognition of his legal status. All forms of exploitation and 
degradation of man, particularly slavery, slave trade, torture, cruel, inhuman or 
degrading treatment or punishment shall be prohibited. 

 

The African Commission found that the Republic of Sudan had violated the Articles as 

alleged by the complainants.334 

 

 In the South African Constitutional Court, in a case of S v Makwanyane,335 it was stated that 

the application of the death penalty constitutes an infringement of the right to life and the 

right not to be treated in a cruel, inhuman, degrading treatment or punishment. According to 

Smith,336 inhuman treatment may be defined as relating to an attack on an individual or the 

condition in which they are held. It may also include the immediate threat of torture. 

Furthermore, it is argued that the death penalty is more similar to torture in the fact that it 
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constitutes a mental and physical effect on the condemned who is already under the control 

of the government.337 

 

It is important to note that the death penalty is not included in the definition provided 

above.338 However, the death row phenomenon and the methods of the death penalty 

constitute torture. The HRC, which adopts its views from Article 5 (4) of the ICCPR -OPT 2, 

in the case of Chita Ng v Canada,339 stated that, ‘The execution by gas asphyxiation 

constitutes torture due to the length of time this method takes to kill a person and the 

availability of other less cruel methods to achieve the same objective.’340  

 

In the case concerning Francis v Jamaica,341 the HRC held that the delay in that instance did 

not constitute violation of Article 7 of the ICCPR, which prohibits torture. The HRC stated that 

there are compelling circumstances, which will have to be considered in turn. The compelling 

circumstances in this case were that the prisoner had spent many years on the death row. 

The years exceeded 12 years, which led to him developing signs of mental instability.342 A 

case decided in the Supreme Court of Zimbabwe on the issue of prisoners spending many 

years on the death row is that of Dhlamini and Others v Carter NO and Others.343  

 

This was one of the earliest cases reported on the death row phenomenon in Zimbabwe. In 

casu, the appellants sought to interdict the first respondent from carrying out the death 

penalty. They argued, among other issues, that the delay between the imposition of their 

sentences and their confirmation was so excessive to an extent of constituting inhuman or 

degrading punishment, which was in violation of section 60 (1) of the Constitution of the then 

Rhodesia. However, the contention was not admitted on the reason that once a lawful 

sentence has been meted out, it can never be declared unlawful, bearing on the fact that it 

constitutes inhuman or degrading punishment.344 

 

The death penalty has been said to be predictable, causing cruelty by the delay in carrying it 

out.345 Many different reasons for the delays have been stated and these differ from country 

to country. In many cases, the delay has been due to the sentenced prisoner availing himself 
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to appeal procedures.346 It has been stated that generally, it takes an average of 10 years in 

the USA to execute a death row inmate. As a result, delays on death row, for various 

reasons, have become a norm rather than immunity. 

 

In a United States case of Ex parte Medley,347 Justice Miller stated as follows in relation to 

sentenced prisoners, 

 

When a prisoner sentenced to death by a court is confined in the penitentiary 
awaiting the execution of the sentence, one of the most horrible feelings to which 
he can be subjected to during that time is the uncertainty during the whole of it. . . 
as to the precise time when his execution shall take place. 
 

As a result, such delays keep the prisoner under fear that he or she might lose life at any 

time. Another case in the USA Supreme Court was that of Re Kemmler,348 where Justice 

Miller observed that, even though the death penalty might not be cruel per se, it becomes 

cruel when it involves a lingering death, which is beyond the mere extinction of life. 

Moreover, reference to the suffering that a prisoner may be subjected to on the death row 

has been highlighted by the Supreme Court of India in Ediga Anamma v State of Andhra 

Pradesh,349 where Justice Krishna Iyer noted that, 

 

The excruciation of a long pendency of the death sentence, with the prisoner 
languishing in near solitary confinement, suffering all the time, may make the death 
sentence unconstitutionally cruel and agonising. 
 

In another case decided by the Supreme Court of India,350 Chandrachud observed that, 

 

The prolonged anguish of alternating hope and despair, the agony of uncertainty, 
the consequences of such suffering on the mental, emotional and physical integrity 
and health of the individual can render the decision to execute the sentence of 
death an inhuman or degrading punishment in the circumstances of a given case. 
 

From these cases, cruelty and torture may be established by the prolonged anguish in 

waiting in the death row. Zimbabwe’s delay in effecting death sentences has resulted in the 

increased number of death row inmates who are kept under harsh prison conditions.351 The 

harsh conditions include abuse habits, torture and assaults by the guards. Moreover, there is 

insufficient food, water, electricity, clothes, and daily necessities, leading to the prisoners’ 

malnourishment. Additionally, prisons have poor health conditions and are often over-
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crowded, which sometimes leads to the spread of diseases such as tuberculosis, measles 

and diarrhoea.352 

 

The imposition of the death penalty in section 48 (2) (d), therefore, implies an impairment of 

the right not to be subject to torture, cruel and degrading punishment. Yet, this right is 

protected by section 53 of the Zimbabwe Constitution, which stipulates that no one may be 

subjected to any torture either physically or psychologically. This right has been listed in 

section 86 of the country’s constitution as an absolute right, meaning that it cannot be limited 

no matter what circumstance may arise. 

3.7 The Right to Human Dignity 

Wolbert,353 defines human dignity in a fundamental sense as something that is given, which 

cannot be lost and that must be respected. He further describes human dignity as an end in 

itself and for that reason, it cannot be acted against. The recent interpretations have 

described human dignity to some commitment, namely to care for the humane existence of 

fellow human beings. In this sense, the dignity of another may be violated upon the failure to 

care for him/her.  

 

The idea of human dignity has been stated by Annermarie,354 as being innate in the sense 

that it cannot be acquired by any special faculties or performances, indivisible, since all 

human beings own this quality in its totality, unbalanced, cannot be lost, derivable, 355 

inviolable in the sense that anyone questioning will be denied his or her own humanity. 

 

The role of human dignity has been well captured in a South African case of Dawood v 

Minister of Home Affairs,356 that human dignity enlightens constitutional decision and 

interpretation at a range of levels. It is a value that notifies the interpretation of all other 

rights. The court stated that such interpretation is for the rights such as the right to equality, 

the right not to be punished in a cruel, inhuman or degrading way, and the right to life. The 

court further added that human dignity is not only a fundamental value, but also a justifiable 

and enforceable right that must be respected and protected. 

 

Respect for another has been described as treating another person like a human being, with 

the right to live as a human being. As a result, all human beings have a responsibility to treat 
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every other human being in a dignified and humane manner. Human dignity has, therefore, 

been stated as a universal human duty, a universal human responsibility. It has been stated 

that recognising the right to dignity is an acknowledgement of the intrinsic worth of human 

beings.357 

 

The right to human dignity has been incorporated in the regional and international 

instruments. At international level, the right to human dignity is in both general and specific 

human rights charters. The subsequent use of dignity in regional and international human 

rights instruments has been inspired and derived from the use of dignity in the UDHR.358 The 

core international covenants including the ICCPR, ICESCR and the ICERD, have included 

the dignity language in their preambles and has confirmed that dignity would continue to play 

a significant role in human rights texts.  

 

The right to human dignity enjoys legal protection under Article 10 of the ICCPR. This Article 

applies to anyone who has been deprived of his or her liberty under the laws and authority of 

the state. It stipulates that, ‘All persons deprived of their liberty shall be treated with humanity 

and with respect for the inherent dignity of the human person.’ Additionally, the right to 

human dignity is also protected under Article 5 of the ACHPR, which has specific provisions 

that relate to human dignity. It provides that, 

  

Every individual shall have the right to the respect of the dignity inherent in a 
human being and to the recognition of his legal status. All forms of exploitation and 
degradation of man, particularly slavery, slave trade, torture, cruel, inhuman or 
degrading punishment and treatment shall be prohibited. 

 

In the case of Kindler v Canada,359 it was submitted that the death penalty and the conditions 

on the death row constitute the cruel and inhuman treatment or punishment. The application 

of the death penalty imposes a limitation on the essential content of the fundamental rights to 

life and human dignity and thereby eliminating them irretrievably. Also, in the case of the 

Catholic Commission of Justice and Peace in Zimbabwe v Attorney-General (Zimbabwe) and 

Others,360  the Zimbabwean Supreme Court deliberated on the continued validity of the death 

penalties of four men who had been held on the death row in terrible and horrible conditions 

for a long period. In this case, the issue of the right to human dignity was considered. In 

coming to its decision, the Court relied mostly on international case law. For instance, the 

Court referred to the decision made in the European Court of Human Rights in the 
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Soering case.361 The European Court had ruled in the Soering case that the delay in the 

accused ‘s execution and the long suffering from the death row syndrome constituted 

inhuman and degrading treatment, which was forbidden by the European Convention. 

Following the same precedent, the Supreme Court of Zimbabwe interpreted the protection on 

inhuman or degrading punishment or treatment offered in the Constitution of Zimbabwe in a 

similar way and set aside the death sentences, which were being challenged. 

 

In Interights & Ditshwanelo v The Republic of Botswana,362 the complainant brought a case 

where the victim was accused of murdering his girlfriend and his son and was convicted and 

sentenced to 15 years imprisonment and death by hanging for murder. The complainants 

alleged that the Respondent State (Botswana) had violated Articles 1, 4 & 5 of the African 

Charter. The African Commission held that the Respondent State had indeed violated 

Articles 1 and 5 of the African Charter.  

 

The circumstance that led to the African Commission holding that Botswana was in violation 

of the above-mentioned articles was the fact that, Botswana as the Respondent State failed 

to respond to the African Commission’s request for its submissions on the merits of the 

Communication. The Respondent State failed to submit on merits within the stipulated time, 

despite several reminders by the African Commission.    

 

In the case of S v Makwanyane, O’ Regan noted the relationship between the right to life and 

human dignity. On the question whether the death penalty is a violation of both rights, it was 

stated that, 

 

The purpose of the death penalty is to kill convicted criminals. Its very purpose lies 
in the deprivation of existence. Its inevitable result is a denial of human life. It is 
hard to see how this methodical and deliberate destruction of life by the 
government can be anything other than a breach of the right to life. The 
implementation of the death penalty is also a denial of the individual’s right to 

dignity.363 

 
As stated above, section 48 (2) (d) implies a serious violation of the right to human dignity. 

This right has been secured in section 51 of the Zimbabwe Constitution, which provides that 

everyone has the right to human dignity, which requires protection and respect. The 

imposition of the death penalty in the Zimbabwe has, therefore, set the country against its 

obligation to protect and respect its citizens. Zimbabwe is founded on the principle and 

values of the supremacy of the constitution, respect of the fundamental rights and of the 

inherent dignity of everyone, among others. The application of the death penalty informs of a 
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failure by the State to uphold the constitutional values as stated in section 3 of its 

constitution. 

 

Furthermore, the retention of the death penalty in Zimbabwe’s Constitution implies a violation 

of the international state obligation vested upon the country of Zimbabwe if regard is to be 

given to the international instruments as discussed above. Zimbabwe has an international 

duty to protect and uphold human rights. In addition, section 48 (2) (d) of the Zimbabwe 

Constitution provides for the death penalty, thus violating the well -known African principle of 

Ubuntu, the worthiness or humaneness of a person. This principle was stated in the 

Makwanyane case, where the court stated that the death penalty is against the value of 

Ubuntu (hunhu in Shona). The principle of Ubuntu forbids the death penalty and declares it 

undignified.364 As Metz states, the death penalty violates the right to human dignity in that it 

does not give a second chance to the condemned. Ubuntu upholds that for punishment to be 

justified, it must have a likelihood of bringing people together or result of making peoples’ 

lives better.  

 

The application of section 48 (2) (d) implies a breach of the right to human dignity under 

international human rights law. This has been demonstrated by the process in which the 

executions are conducted. Schabas states that public executions are incompatible with the 

right to human dignity. 365 These forms of death penalty punishment are explained in the 

second Chapter. These processes violate the condemned ’s right to human dignity, which 

has been safeguarded in the African Charter and the ICCPR. Moreover, as stated above, the 

application of section 48 (2) (d) implies a limitation on the essential content of the 

fundamental human right to life.  

 

The protection of the right to human dignity on the issue of the death penalty has been raised 

in relation to the death row phenomenon. The issue of the death penalty in relation to the 

protection of the right to human dignity is often raised with specific reference to the death row 

phenomenon. This refers to harmful conditions experienced by the prisoners on the death 

row. The conditions include longer duration under detention, uncertain moments of execution 

and the failure to contact the outside world. This leads to physical and mental deterioration. 

Because of the above, it leaves the prisoner looking a living dead. 366 It has also been 

contended that such conditions and treatments diminish the condemned ’s right of self-
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worth.367 Based on the foregoing, the death row phenomenon infringes the right to human 

dignity as protected under Article 10 of the ICCPR and Article 5 of the African Charter.  

 

In the Zimbabwean case of the Catholic Commission for Peace and Justice in Zimbabwe v 

Attorney-General and Others, 368 it was held that it is unconstitutional to keep the death row 

criminal for a period of over five years under inhuman and degrading conditions. It was 

stated that it will seem as if the offenders are serving a sentence of imprisonment, yet they 

are serving for a death sentence. Therefore, section 48 (2) (d) of the Zimbabwean 

Constitution implies a violation of the protection offered by the ICCPR in Article 10 and the 

African Charter in Article 5. 

3.8 The Right to a Fair Trial 

The right to a fair trial is another right that is affected by the application of the death penalty 

in Zimbabwe. Amnesty International has stated that this right is one of the cornerstones of a 

democratic society, which is based on the rule of law.369 The rule of law entails that no one 

must be above the law. The right to a fair trial is aimed at protecting individuals facing 

criminal charges of unlawful and arbitrary abuse of their human rights and freedom.370 This 

right ensures an equal protection of individuals by the law throughout the whole criminal 

process. This protection starts from investigation, to detention until the final judgment of the 

case.371 Furthermore, the right to fair trial relates to the right to equality before the law and 

the courts, as explained above. It further entails being tried fairly by a competent court which 

is independent and impartial established by law for public hearing.372 This right further 

include the right not to be forced to incriminate oneself and the rights to find the right and 

competent defence for the trial. 

 

The right to a fair trial has found protection in the Universal Declaration Article 10, which 

guarantees the right to everyone, when the courts are resolving a criminal charge against an 

individual. It guarantees a fair public hearing by an independent and impartial tribunal. In 

terms of Article 11 (1), everyone charged with a penal offence is guaranteed the right to be 

presumed innocent until proven guilty. This must be done in accordance with a law in a 

public trial. Similarly, the ICCPR stipulates in Article 6 (2) certain safeguards or procedural 

requirements in relation to the death penalty, one of which is that the death sentence can 

only be carried out pursuant to the final judgment held by a competent court. Article 6 

provides that the protection for a fair trial has to be against the arbitrary deprivation of one ‘s 
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life and that the death penalty cannot be imposed upon the breach of the Covenant. The 

HRC has interpreted that in all the death penalty cases, if the procedures stated in the 

ICCPR are followed, then the death punishment may be held, but if there is a breach the 

death penalty may not be imposed.373 

  

In other words, the death penalty can only be applied under controlled circumstances, or else 

it would entail a violation of the above-mentioned rights. Therefore, it is required that all the 

requirements are met. Additionally, Article 14 of the ICCPR provides a full range of the rights 

and standards that must be followed in criminal cases.  

 

Regionally, the right to a fair trial has been protected in terms of Article 7 of the African 

Charter.  In the case of the African Commission Forum of Conscience v. Sierra Leone, 374 the 

complainant was the Forum of Conscience, acting on behalf of 24 soldiers who were 

executed in Sierra Leone. The complainant alleged that the 24 soldiers were tried and 

sentenced to death for their unproven role in the coup that removed the elected government 

of Tijan Kabah. The Forum of Conscience further alleged that the trial was unfair under the 

African Charter, on the reason that the court did not allow the right of appeal against the 

sentence imposed to a higher tribunal and was therefore in breach of Article 7 (1) of the 

African Charter. The complainant argued that the trial constituted an arbitrary deprivation of 

the right to life, which is contrary to Article 4 of the African Charter. 

 

The African Commission held that the authorities of the Republic of Sierra Leone failed to 

respond to the request for additional arguments on the admissibility and the merits of the 

case. The defence to this was that the regulations of the military did not allow for the right of 

appeal. In turn, the African Commission found that the rules of the military offended the 

African Charter and the government of Sierra Leone was in violation of Article 7 (1) (a) of the 

said African Charter. 

 

In the case of Judge vs Canada,375 under the ICCPR- OPT 2, the complainant had been 

detained for a period of ten years, which constituted mental suffering amounting to cruel, 

inhuman and degrading treatment or punishment. The condemned had been waiting for the 

finalisation of the death penalty, which was pending. The complainant’s argument was based 

on the fact that he suffered from the death row phenomenon during his detention while in 

Canada. He further argued that he was denied the right to appeal by deporting him to 

America where he was under death penalty before he could exercise the right to appeal. He 
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further stated that the proposal to move him to the USA from Canada was a violation of the 

right to life under Article 6 of the ICCPR.  

 

The HRC, under the ICCPR- OPT 2, held that since Canada had abolished the death 

penalty, such deportation did not constitute a violation of the right to life or the right not to be 

treated in a cruel and degrading manner as stated from its previous jurisprudence in Kindler 

v. Canada.376 On the issue of being denied the right to appeal, the HRC stated that the 

decision to deport the accused without affording him the right to appeal was a violation of 

Article 6 & 2 (3) of the ICCPR. 

 

The above case, therefore, proves that section 48 (2) (d) of the Zimbabwe Constitution 

implies a serious violation of the right to a fair trial, right not to be subjected to torture and 

cruel and degrading treatment or punishment. A plethora of reports on the conditions of the 

Zimbabwe prisons reveals that the conditions are harsh and life threatening.377 

 

In a case of S v Mashayamombe,378 the accused was sentenced to death. He faced a series 

of charges which include rape, escaping from lawful custody and murder. The accused 

complained that the manner in which the charges against him were instituted contravened 

his rights as enshrined in section 69 (1) of the Constitution of Zimbabwe. Section 69 (1) 

provides for a fair trial. The accused argued that a single transaction underpins all the above 

charges. He argued that the preference by the court to start charging him from the least 

serious charge to the more serious one prejudiced him. It was held that the facts alleged by 

the accused did not reveal any form of contravention of sections 56 (1) and 69 (1) or any 

other provision of the Constitution of Zimbabwe. 

 

In the case of S v Nkomo,379 brought before the Zimbabwe Supreme Court, the accused 

complained that his rights to a fair trial were infringed due to the delay in bringing him before 

trial within a reasonable time. As noted above, the prisoners on the death row wait for many 

years before they are tried. This is a violation of the right to a fair trial. The retention and 

application of section 48 (2) (d), therefore, implies an infringement of section 69 of the 

Zimbabwe Constitution. Moreover, section 48 (2) (d) infringes the protected right to a fair trial 

as stated in the international instruments. 

3.9 Conclusion 

Chapter three focused on the recognition of the death penalty in Zimbabwe as a violation of 

international human rights law. It noted that Zimbabwe follows a dualistic approach in 

                                                           
376Kindler v. Canada, Communication No. 470/1991, U.N. Doc. CCPR/C/48/D/470/1991 (1993). 
377Cornel law school, the death penalty data base; Zimbabwe, (note 219 above). 
378S v Mashayamombe (HH 596-15 CRB 112/15) [2015] ZWHHC 596 (02 July 2015). 
379S v Nkomo and Another (89/03) ((89/03)) [2006] ZWSC 52 (05 December 2006). 



80 
 

domesticating international law.  This approach implies that for the international law to be 

applied in Zimbabwe, it must first be legislated into the local statutes by the Zimbabwean 

Parliament. Because of this dualistic approach, Zimbabwe is not bound by any international 

human rights law if that law is not part of the local status. The Chapter noted that Zimbabwe 

is a party to the ICCPR and the African Charter. For that reason, Zimbabwe is obliged to 

protect the rights as safeguarded therein. Since the Universal Declaration is an International 

Customary law by default, Zimbabwe also becomes part of it and is thus obliged to protect 

the right in it. It noted that the African Commission established a Protocol to the African 

Charter aimed at the total abolition of the death penalty in Africa. The states that still retain 

the death penalty, like Zimbabwe, are encouraged to sign the Protocol to safeguard the right 

of the murderous criminals. Section 48 (2) (d) provides for the death penalty. As indicated 

above, there are many human rights implications here. That is, the death penalty is a total 

denial of many fundamental rights and it violates one accepted fundamental principle under 

the human rights law. The application of the death penalty implies an infringement of the right 

to life as provided by section 48 (1) of the constitution of Zimbabwe. Moreover, it 

transgresses the right to human dignity as secured in section 51 of the constitution. Again, it 

violates section 53 of the Zimbabwe Constitution. It further infringes section 69 (1), which 

provides for a fair trial. Section 48 (2) (d) is also incompatible with section 17 (1) of the 

Constitution of Zimbabwe, which provides that the state must take measures through 

legislation to make sure that both genders are equally represented. Above all, the application 

of section 48 (2) (d) implies a serious violation against the protection offered by the 

international and regional instruments. Section 48 (2) (d) implies a breach of the duty as 

stated in the African Charter and the ICCPR to which Zimbabwe is a party. From these 

rights, it can be concluded that the provision that allows the death penalty is incompatible 

with the domestic, regional and international human rights law. The next Chapter scrutinises 

international, regional and domestic opportunities to address the application of section 48 (2) 

(d) in Zimbabwe. 
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CHAPTER FOUR: OPPORTUNITIES IN THE UN HUMAN RIGHTS SYSTEM, AFRICAN 

HUMAN RIGHTS SYSTEM ANDTHE DOMESTIC MECHANISMS TO ADDRESS THE 

APPLICATION OF THE DEATH PENALTY IN ZIMBABWE 

4.1 Introduction 

The previous Chapter focused on establishing the status of the international human rights 

law treaties in Zimbabwe, the practice of the death penalty in post 2013 Zimbabwe and 

examining the death penalty in relation to the key rights guaranteed under international 

human rights instrument. It examined how the rights, which include life, equality, human 

dignity, fair trial and freedom from torture are affected by the application of the death penalty. 

It noted that the application of section 48 (2) (d) of the Zimbabwean Constitution is a violation 

of the above-mentioned rights, which are protected by the same Constitution and the 

international instruments. Moreover, in examining the status of international human rights 

treaties in Zimbabwe, the Chapter revealed that the state of Zimbabwe is a party to the 

ICCPR and the African Charter, and these instruments guarantee the human rights. 

Additionally, the chapter noted that in post 2013, Zimbabwe follows a dualistic approach in 

domesticating international laws. Nonetheless it concluded that dualism is not an excuse for 

violating human rights. Consequently, the previous chapter tackled two research questions 

on the compatibility of section 48 (2) (d) on the international obligations of the state of 

Zimbabwe and on the implication of the death penalty in Zimbabwe. It was found that 

generally, section 48 (2) is incompatible with the international and regional human rights 

laws. 

 

This Chapter focuses on the United Nations Human Rights System (UNHRS), African human 

Rights Systems (AHRS) and domestic opportunities to address the application of the death 

penalty in Zimbabwe. The chapter focuses on how persons sentenced to death can benefit 

from international, regional human rights systems and domestic opportunities. In view of the 

trend, the argument is made that the possibilities exist within the UNHRS, African Human 

Rights System and the domestic mechanisms that persons sentenced to death can explore 

to invalidate or prevent the implementation of the death penalty. This is discussed below.  

4.2 Opportunities in the United Nations Human Rights System to address the 

application of the death penalty in Zimbabwe 

The term human rights system has been defined as a system which involves the 

establishment of human rights laws, courts, investigative bodies and organisations at 

national, regional and international levels for the sake of promoting and protecting human 

rights.380 
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The main tasks by the UN system of human rights are development of international human 

rights, monitoring and protection of existing human rights.381 The UN has mechanisms that 

ensure whether states are complying with the developed rights. The mechanisms fall under 

the following bodies: United Nations Office of the High Commissioner for Human Rights 

(UNOHCHR), United Nations Human Rights Council (UNHRC), Special Procedures of the 

Human Rights Council, Human Rights Treaty Bodies and the complaint procedure.382 The 

study examines these bodies in seriatim, and establishing how they may be used in 

addressing the death penalty issue in Zimbabwe 

4.2.1 United Nations Office of the High Commissioner for Human Rights (UNOHCHR) 

The OHCHR is the main office or body of the UN and is concerned with protecting and 

promoting the enjoyment of human rights of everyone.383 This is the main office of the UN 

that deals with human rights and ensures that the human rights standards are applied in all 

the UN activities. This office promotes human rights through working with governments, civil 

society and other international organisations. The OHCHR have functions of setting a 

standard, monitoring and ensuring the implementation of the human rights rules. 

 

The office of the UNOHCHR has engaged in many activities that seek to deal with the death 

penalty in different regions. For instance, a report 384from the United Nations has stated that 

the regional office of the UNOHCHR for South-East Asia has engaged with stakeholders in 

advocating for the abolition of the death penalty in countries of that region. 385In 2013 the 

Regional Office of the UNOHCHR collaborated with the Ministry of Justice in Thailand and 

arranged an Expert Seminar on “Moving Away from the Death Penalty in South-East Asia” in 

Bangkok. Through these collaborations participants laid down grounds for dealing with the 

death penalty in South East Asia.  

 

However, in addressing the death penalty situation in Zimbabwe, the OHCHR may partner 

with the civil society in Zimbabwe and stakeholders by collaborating on forums, projects and 

promotional campaigns that are aimed at dealing with the death penalty. This engagement 

will help the country of Zimbabwe to move away from the death penalty both in law and in 

practice. 
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4.2.2 United Nations Human Rights Council (UNHRC) 

The highest intergovernmental body within the United Nations is the UNHRC which monitors 

human rights situations.386  As the highest intergovernmental body, the UNHRC has several 

control mechanisms that are free from the individual core treaties. These mechanisms 

include the Universal Periodic Review (UPR),387 special procedures,388 and the complaint 

procedure.389 The UPR is a procedure carried out every four years in which all the UN 

members’ standards and observances of human rights are examined. Below is an example 

of an extract of the 27th session of the UNHRC UPR for Zimbabwe, Ghana and Sierra Leone. 

In many States, a constitutional reform process provided an opportunity for 
discussions on the death penalty and led to proposals to abolish or restrict 
the use of the death penalty. For example, in Zimbabwe, a new Constitution 
was adopted in 2013. It provides for the death penalty only for murder 
committed in aggravating circumstances and prohibits its imposition on 
women or on men who were under 21 or over 70 years at the time of the 
commission of the crime. In Ghana, the Constitutional Review 
Implementation Committee submitted a draft bill for the amendment of the 
1992 Constitution, in which it recommended replacing the death penalty with 
life imprisonment. Sierra Leone indicated that the current review of its 
Constitution would present an opportunity for the examination of the 
question of the death penalty.390 

 

If a country is not complying with the human rights, the UNHRC makes recommendations for 

the country to make amends. This mechanism will help in addressing the death penalty in 

Zimbabwe in that, the UNHRC may give recommendations for the total abolishing of the 

death penalty.  This mechanism will be of great help to the country of Zimbabwe since the 

council also serves as a round-table for governments and civil society groups to raise 

concerns about human rights violations in particular states and thematic areas of concern.391  

4.2.3 Special Procedures of the Human Rights Council  

The other mechanism is the Special Procedures,392 which is an umbrella term for the 

independent experts and working groups which operate in certain countries, addressing on 

special themes. The UNHRC appoints special rapporteurs’ or independent and establish 

working groups which investigate human rights abuses. These consist of experts in the field 

who include academics, legal scholars and practicing lawyers.393 These expects annually 

submits reports to the UNHRC and they make recommendations for specific countries.  
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In a report394 made by UNHRC on 26th of January 2018 a group of UN human rights experts 

called for the country of Egypt to stop all the pending executions after allegations were made 

about unfair trials. On this issue the UN experts encouraged the country of Egypt to consider 

a moratorium on the death penalty with the view to abolish it. The UNHRC in this instance 

may send these experts to the country of Zimbabwe to investigate for instance the situations 

in Zimbabwe prisons where the prisoners on the death row are kept thus helping to address 

the death penalty issue in Zimbabwe especially on the conditions of the cells. However, 

recommendations and guide line may be made or given to the country of Zimbabwe. 

4.2.4 The Human Rights Treaty Bodies 

Every UN human rights treaty have independent human right treaty body or committees 

which is made up of 10 to 23 experts in the field who are established to ensure the 

implementation and observance of the core international treaty. A committee is usually 

named after the treaty it monitors. For instance, the Human Rights Committee (HRC) which 

is a treaty body that monitors the implementation of the ICCPR.395 Moreover, the Committee 

on the Elimination of Racial Discrimination (CoERD) monitors the implementation of the 

Convention on the Elimination of Racial Discrimination (CERD).396 Furthermore, the 

Committee on the Elimination of Discrimination Against Women (CoEDAW) which monitors 

the implementation of the Convention on the Elimination of Discrimination Against Women 

(CEDAW).397 Additionally, there is the Committee Against Torture (CoAT) which monitors the 

implementation of the Convention Against Torture (CAT).398 All these committees are there to 

protect everyone from the violation of their rights. The following are a few of the works done 

by the committees. 

 

In a press report in 2015,399 the CoAT condemned the USA about the executions and 

prolonged delayed that they constituted to torture. The report stated that the practice of the 

death penalty in the USA is a contravention of International instruments specifically the CAT. 

The CoAT recommended that the USA should stop executions with the view to abolish the 

death penalty. Therefore, such recommendations may be used to address the death penalty 

in Zimbabwe. 

 

                                                           
394Egypt must halt executions, available at  

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22613 (accessed 5 May 2018). 
395Monitoring the core international human rights treaties available at 

http://www.ohchr.org/EN/HRBodies/Pages/Overview.aspx (accessed 6 May 2018). 
396 Monitoring the core international human rights treaties (395 above). 
397 Monitoring the core international human rights treaties (395 above). 
398 Monitoring the core international human rights treaties (395 above). 
399 UN calls death penalty ‘torture’ available at http//.www.Deathpenalty.org/blog/un-call-death-penalty-torture/ (accessed 
6 May 2018). 

http://www.escr-net.org/resources/resources_show.htm?doc_id=405650
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22613
http://www.ohchr.org/EN/HRBodies/Pages/Overview.aspx
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In the case of Dexter Johnson v Republic of Ghana400 the HRC helped the accused who was 

sentenced to death in the Republic of Ghana. The HRC helped Mr Johnson in his appeal 

against his sentence and conviction in the Supreme Court of Ghana. However, after his 

appeal was dismissed, the HRC submitted a communication to the UNHRC on behalf of Mr 

Johnson arguing that the imposition of mandatory death penalty in Ghana was a violation of 

the ICCPR. Furthermore, the HRC submitted a clemency petition on behalf of Mr Johnson to 

the president of the Republic of Ghana. However, due to the efforts of the HRC Mr Johnson’ 

s execution was suspended since the HRC was his matter was under consideration. 401 

 

To address the death penalty issue in Zimbabwe the HRC may consider identifying prisoners 

under the sentence of death who are able to submit their complaints to the committee. These 

prisoners must have exhausted all the domestic remedies in Zimbabwe. 

 

It is of great importance to note that, the treaty monitoring committees ensure that 

governments submit reports to the committees showing how they have implemented the 

requirements of the treaty.402   

 

4.2.5 The complaint procedure403 

Moreover, there is the complaint procedure404 mechanism which aims at addressing attested 

gross violation of human rights. It is apt to note that non-governmental organisations work 

hand in hand with this group in that they submit shadow reports on whether the country is 

complying with the terms of the treaty or not. 405 Through the complaint procedure 

individuals, groups, NGOs which claim to be victims of human rights violations or having 

direct knowledge of such violations may be addressed after submitting their communications. 

This mechanism may help in addressing the death penalty issue in Zimbabwe in that 

individuals, groups and NGOs may lodge a complaint about the violation of human rights 

through the application of the death penalty. However, the study goes on to explore 

opportunities in the African human rights system. 

 

                                                           
400 Dexter Johnson v the Republic of Ghana (Crim. Appeal J3/3/2010). 
401 UN Human Rights Committee available at www.deathpenaltyproject.org/where-we-operate/international/un-human-
rights-committee/(accessed 6 May 2018). 
402 A brief guide to the United Nations Human Rights System (note 382 above). 
403 The UN Human rights system (note 381 above). 
404 The UN Human rights system (note 381 above). 
405 A brief guide to the United Nation Human Rights System (note 382 above) 

http://www.deathpenaltyproject.org/where-we-operate/international/un-human-rights-committee/(accessed
http://www.deathpenaltyproject.org/where-we-operate/international/un-human-rights-committee/(accessed
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4.3 Opportunities in the African Human Rights System to address the application of 

the death penalty in Zimbabwe 

Ingange,406 defines the term ‘African human rights system as the regional system of norms 

and institutions established to enforce human and peoples’ rights in Africa.  Anyangwe,407 

expressed the importance of the regional human rights system as follows, 

 

Regional systems are critical to contemporary human rights development. They 
play an important complementary role in reinforcing international standards and 
machinery. They provide how human rights concerns can be addressed within the 
social, historical and political context of the region. Moreover, when it comes to 
human rights implementation, the universal human rights system relies heavily on 

regional human rights agreements. 
 

Thus, the regional human rights systems are useful for the sake of upholding human rights in 

the continent. The African system has been said to be the youngest of the three judicial or 

quasi-judicial regional human rights systems and was formed under the support of the AU. 

The African human rights system consists of a number of treaties,408 the African Charter,409 

the Convention on Specific Aspects of the Refugee Problem in Africa,410 the African Charter 

on the Rights and Welfare of the Child,411 the Protocol on the Establishment of an African 

Court on Human and Peoples’ Rights,412 and the Protocol to the African Charter on the 

Rights of Women in Africa.413  

 

To address the problems raised by the provisions in national law, such as found in section 48 

(2) (d) of the Zimbabwe Constitution, the African human rights system adopted a protocol to 

the African Charter. The Protocol to this Charter aims at the abolition of the death penalty, 

both in law and in practice within the African states. This was done after the realisation of the 

need for matching with changing conditions.  Furthermore, the AU established the African 

Court on which it intended to complement the African Commission. Potentials exist within the 

African Court and the Commission to address the retention and application of the death 

penalty in Zimbabwe. 

                                                           
406 JD Ingange The African Human Rights System: Challenges and prospects (2010) 16. 
407 C Anyangwe Obligations of States to the African Charter on Human and Peoples’ Rights (1998) 10.  
408 C Heyns The African Regional Human Rights System: The African Charter on Human and Peoples’ Rights 
(2004) 108. 
409 African Charter (note 43 above). 
410 The final draft of the OAU Convention was adopted by the AHSG at its Sixth Ordinary Session in Addis Ababa 
in September 1969. It came into force on 26 November 1974, upon the deposit of instruments of ratification by 
one-third of the member states of the OAU. 
411 African Charter on the Rights and Welfare of the Child (note 44 above). 
412 Protocol to the African Charter on Human and Peoples’ rights on the establishment of an African Court on 
Human and Peoples’ Rights OAU/LEG/MIN/AFCHPR/PROT.1 rev.2 (1997), Adopted in 1998, and came into force 
on 25 January 2004.  
413 Protocol on the African Charter on the Rights of Women in Africa (note 45 above). 
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4.3.1 Opportunities in the African Court on Human and Peoples’ Rights 

The African Court was established by virtue of Article 1 of the Protocol to the African Charter 

on Human and Peoples' Rights on the Establishment of an African Court on Human and 

Peoples’ Rights.  The Protocol was adopted in Burkina Faso, on the 9th of June 1998. It was 

entered into force on the 25th January 2004. This Court was established in order to 

complement the protective mandate of the African Commission. State Parties to the Protocol 

are bound by the decisions of the African Court. The court is made up of 11 judges who are 

elected by the AU Assembly. The judges are elected from a list of candidates nominated by 

AU member states. It is important to note that the jurisdiction of the African Court applies 

only to states that have ratified the Court’s Protocol.  

 

The African Court has jurisdiction over disputes, which concern the interpretation and the 

application of the African Charter, the Court’s Protocol and other human rights treaties 

ratified by the state concerned.  Furthermore, the African Court renders advisory opinion on 

matters within its jurisdiction. Moreover, the African Court promotes amicable settlement on 

cases pending before it. The court also interpreted its own judgment. 

 

 It is apt to note that Zimbabwe signed the Protocol to the African Charter on Human and 

Peoples' Rights on the Establishment of an African Court on Human and Peoples’ Rights in 

June 1998. However, the country has not ratified and accepted the jurisdiction of the Court 

for any dispute that may concern the country.414  Consequently, any party cannot directly 

approach the Court as required in terms of Article 34 (6) of the Protocol, except through 

referral by the African Commission. The African Court can be helpful in Zimbabwe’s death 

penalty dilemma, in that the death penalty convicts may approach the Court through lodging 

a complaint to the African Commission. The African Commission may, in terms of Article 5 

(1) of the Protocol, refer the case at any stage of the proceeding to the Court. This must 

comply with Rule 118 of the Commission’s Rules of Procedure.415 The African Court will give 

a final decision, which may bind Zimbabwe to observe the murderers’ human rights.  

 
. 

As stated above the African Court hears matters that have been referred to it by the African 

Commission. Under certain circumstances, a complainant may be directly brought to the 

African Commission against any State that has accepted the Court’s jurisdiction. The African 

Commission on Human and Peoples’ Rights v Libya is one of the cases on the death penalty 

that was handed down by the African Court. This matter concerned the trial of the son 

                                                           
414 Ratification Table: Protocol to the African Charter on Human and Peoples' Rights on the Establishment of the 

African Court on Human and Peoples' Rights, available at http://www.achpr.org/instruments/court-
establishment/ratification/ (accessed on 17 February 2018). 
415Rules of procedure of the African Commission on Human and People’s, available at 
rights://www.achpr.org/files/instruments/rules-of-procedure-2010/rules_of_procedure_2010_en.pdf (accessed on 
18 November 2018). 

http://www.achpr.org/instruments/court-establishment/ratification/
http://www.achpr.org/instruments/court-establishment/ratification/
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Gadaffi’s son over crimes he allegedly committed while his father was Libya’s President. The 

crimes included murder, and he was sentenced to death in Libya in his absence. The victim 

faced a pending trial, which carried with it the threat of the death penalty. This followed a 

period of arbitrary detention and interrogations which were carried out in the absence of a 

legal representative. In this case, it was alleged that Libya contravened articles 6 and 7 of the 

African Charter. The African Court found that indeed, Libya violated the stated articles of the 

African Charter. The country was, therefore, ordered to protect the rights of Gadhafi as 

stated in the African Charter. The African Court may be used to interpret some of the death 

penalty cases of this manner in Zimbabwe, and thereby bringing justice to the accused. 

4.3.2 The opportunities in the African Commission on Human and Peoples’ Rights 

The African Commission promotes and protects human rights in the member states of the 

AU, which have ratified the African Charter. Article 45 of the African Charter contains the 

mandates of the African Commission which are as follows,  

 

The functions of the Commission shall be: 
1. To promote the human and peoples’ rights and in particular: to collect documents, undertake 

studies and researches on African problems in the field of human and peoples’ rights, organise 
seminars, symposia and conferences, disseminate information, encourage national and local 
institutions concerned with the human and peoples’ rights and, should the case arise, give its 
views or make recommendations to Governments. 

2. To formulate and lay down, principles and rules aimed at solving legal problems relating to 
human and peoples’ rights and fundamental freedoms upon which African Governments may 
base their legislation. 

3. Cooperate with other African and international institutions concerned with the promotion and 
protection of human and peoples’ rights. 

2. Ensure the protection of human and peoples’ rights under conditions laid down by the present 
Charter. 

3. Interpret all the provisions of the present Charter at the request of a State Party, an institution 
of the OAU or an African Organisation recognised by the OAU. 

4. Perform any other tasks which may be entrusted to it by the Assembly of Heads of State and 
Government.416 
 

As stated above, the African Commission is tasked with four basic functions, which include 

the promotion and protection of human and peoples’ rights, the interpretation of the African 

Charter provisions and the performance of any other duties, which might be assigned to it by 

the AU Assembly.  

4.3.2.1 Opportunities in the promotional mandate of the African Commission 

Article 45 (1) provides for the promotional mandate. To address the death penalty situation in 

Zimbabwe, the African Commission is obliged to promote human and peoples’ rights in 

Zimbabwe by distributing documents that promotes the abolition of the death penalty there. 

In addition, the African Commission must pursue strategies that include the following, having 

a continued engagement with Zimbabwe on the need for the abolition of the death penalty. 

                                                           
416 African Charter (note 43 above) Article 45.  



89 
 

These commitments must be done through the African Commission’s resolutions, the 

examination of Zimbabwe’ s state reports, promotional activities, special mechanisms and 

communication procedures.  

 

The African Commission must undertake to raise the awareness in Zimbabwe on activities 

intended to elicit the continued support of the death penalty. Furthermore, in addressing the 

issue of the death penalty in Zimbabwe, the African Commission must adopt human rights 

education programmes. These programmes must include the adoption of a media strategy, 

which will create public awareness of the necessity to abolish the death penalty. These 

strategies must include pressurising decision makers, the establishment of national human 

rights coalitions, petitions for the abolition of the death penalty and campaigns.  

 

As stated above, politics play a major role in the death penalty. The African Commission 

must urge the state of Zimbabwe to display stronger political determination towards the 

abolition of the death penalty. The strategies to be developed to enhance public awareness 

shall include, inter alia, advocacy.  

 

In addition, the African Commission must bring on board different constituencies as part of 

the debates concerning the death penalty issues in Zimbabwe. These must include the 

following, parliamentarians, Judges, Lawyers, National Human Rights Institutions, Civil 

Society Organisations, Religious Leaders, Regional Economic Communities, traditional 

leaders, NGOs, Student Unions, Trade Unions, Professional Associations, media, Academic 

Institutions, and other stakeholders. Parliamentarians must be brought on board in that they 

are the lawmakers. For that reason, they will know whether there is a need for the 

amendment of the legislation. Judges are the interpreters of the law, for that reason, they 

hold before them different cases, of which their input would help in the debate. As 

representatives of the accused, the participation of the lawyers in the debate would help 

enhance their legal skills, especially when handling death penalty matters. All these other 

constituencies should be involved in the debate because they come from different spheres 

and for that reason, this would help in that they would have different views and experiences 

regarding the death penalty. 

 

In addition, attending to the death penalty issue in Zimbabwe, the African Commission must 

encourage the country (as a member of the AU) to ratify the human rights instruments that 

prohibit the death penalty, especially the ICCPR-OPT 2 on the abolition of the death penalty, 

and the ACHPR-OP on the abolition of the death penalty in Africa, aimed at the total abolition 

of this sentence.  This would encourage Zimbabwe to harmonise its legislation accordingly.  

 



90 
 

Furthermore, the African Commission must address Zimbabwe’s death penalty issues by 

advising the country to impose a moratorium on sentencing to death and encourage the state 

to commute all the death sentences to life imprisonment. Additionally, the African 

Commission must encourage Zimbabwe to refrain from resuming the executions once it has 

imposed a moratorium on the death sentence. By so doing, this would encourage the country 

to do away with the death penalty. Additionally, the African Commission must organise 

seminars and circulate more information on the implication of the death penalty in Zimbabwe, 

as this would inspire the Zimbabwe national human rights institutions to follow its ways. 

Additionally, as part of its promotional mandate, the African Commission must articulate 

principles and rules in which Zimbabwe can base its legislation when enacting its laws. In a 

way of promoting human and people rights, the African Commission developed other 

mechanisms such as the working groups and special reporters.  

 

In terms of the African Charter, it is necessary that states submit reports to the African 

Commission. This is a mechanism which ensures that there is an implementation of the 

rights in the African Charter. This reporting is considered as a dialogue in which the African 

Commission and the state concerned exchange their views. The African Commission 

publishes the report prior to the session to give the civil society an opportunity to comment 

on the state’s report.  

 

It is important to note that state reporting is also part of the promotional mandate of the 

commission in terms of Article 62 of the African Charter. This measure helps in identifying 

challenges that hinder the realisation of the rights in the African Charter. The state reporting 

mechanism requires that, a state submits an initial and a periodic report. The initial report is 

submitted after a state has ratified or accented to the Charter, while a periodic report is 

submitted every two years after the previous one. This process can be useful in addressing 

the death penalty situation in Zimbabwe, in that it would monitor the human rights violation. 

 

4.3.2.2 The opportunities in the protective mandate of the African Commission 

The protective mandate of the African Commission has been specified in Article 45 (2) of the 

African Charter. The African Commission is mandated to ensure that the human and 

people’s rights are protected under the conditions laid down by the African Charter. Two 

basic areas of the protective mandate have been identified by the African Commission. 

These comprise of the examination of the complaints or communications, which has been 

further divided into State and other communications.  In terms of the African Charter, two 

main categories of communications have been identified, namely the communications from 
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member states in terms of Articles 47 - 54 and other communications in terms of Articles 55 - 

59. 

 

Under Article 47 of the African Charter, any member state that has good reasons to believe 

that Zimbabwe is violating other rights by its application of section 48 (2) (d) may 

communicate to Zimbabwe and to the African Commission or AU Chairperson about such 

violation. This would help Zimbabwe to uphold its obligation on both the international and 

regional levels, thereby protecting its citizens against the violation of their rights. 

4.3.2.3 Domestic opportunities available for convicts sentenced to the death penalty 

There are many remedies which are available to convicts sentenced to death. Prisoners 

sentenced to death have a remedy of appealing directly to a higher court. This transpires 

shortly after the trial. The highest criminal court reviews the defendant’s sentence and 

establishes whether the relief can be granted or not. At this stage, the decision of the Judge 

may be challenged. The Appeal may be declined or may be reviewed and be upheld. Any 

decision made at the highest court will be the final decision.417  

 

Also, the convicted may rely on post -conviction proceedings.418 For this remedy, the 

convicted has an option of challenging the Constitutionality of the judgment by referring to 

the series of petitions made to the state concerning the death penalty. The petition comes 

after the conviction becomes final. The earliest case reported on the death penalty was the 

case of s v Maxwell Bowa,419 in the High Court of Zimbabwe. The accused was convicted of 

intentionally killing a suspected poacher and subsequently sentenced to death by hanging 

but escaped the hangman’s noose due to the massive signing of a petition against his death. 

At this stage, the convicted may challenge the ineffectiveness of the counsel who was 

handling his or her matter. The convicted may state that the legal representative handling his 

or her matter was not qualified enough if the representative was state given. Moreover, the 

misconduct of the prosecutor may be challenged too. 

 

Additionally, the convicted may rely on the clemency of the executive.420 If the convicted was 

denied judicial relief, he or she may apply for mercy   through the executive branch. The 

executive reviews the defendant’s sentence. A death sentence may be reduced to life 

sentence. In some circumstances, the convicted may be pardoned from the death sentence 

by the decision made by the executive. 

                                                           
417Remedies for the death penalty, available at https://capitalpunishmentincontext.org/issues/remedies (accessed 
12 December 2017). 
418 Remedies for the death penalty (note 397 above). 
419 S v Bowa case no CRB (HC) 140/13.1 
420 Remedies for the death penalty (note 397). 

https://capitalpunishmentincontext.org/issues/remedies
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4.6 Conclusion 

The Chapter focused on the UNHRS, African human Rights Systems and domestic 

opportunities which may help in addressing the death penalty issue in Zimbabwe. In the 

international level the study noted that there are many opportunities that may be used in 

addressing the death penalty which include approaching the HRC, OHCHR, independent 

experts to lodge a complaint and the complaint procedure. Furthermore, it noted in the 

regional level that the African Commission, as part of its promotional mandate, must raise the 

awareness in Zimbabwe of the implications of the application of the death penalty there. It 

found out that the convicts may rely on appeals and the presidential clemency, among 

others. The next Chapter focuses on the conclusions and the recommendations.  The 

Chapter concludes this study. It also provides the recommendations in the context of 

Zimbabwe moving forward with its death penalty. 
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CHAPTER FIVE: CONCLUSIONS AND RECOMMENDATIONS 

5.1 Introduction 

The preceding Chapter focused on the United Nations Human Rights System (UNHRS), 

African human Rights Systems (AHRS) and domestic opportunities to address the 

application of the death penalty in Zimbabwe. The chapter noted that persons sentenced to 

death can benefit from international, regional human rights systems and domestic 

opportunities. In the process the Chapter answered on the question seeking mechanisms 

that the death penalty convicts can rely on to invalidate or prevent the implementation of the 

death penalty. Finally, this Chapter provides conclusions and recommendations for future 

considerations. 

 

In the first Chapter, the study traced the historical background of the death penalty in 

Zimbabwe and its post-colonial applications. It established that Zimbabwe inherited the use 

of the death penalty from its colonisers. Moreover, it noted that when Zimbabwe became 

independent in 1980 the death penalty still formed part of the Lancaster House Constitution 

of 1979. However even after being amended and being re-enacted the death penalty is still 

part of the Zimbabwean Constitution and laws. 

 

In Chapter Two, the study examined the international human rights instruments in the light of 

the abolitionist and anti- abolitionist debates. It established that there are many rights that are 

violated due to the application of the death penalty as provided in section 48 (2) (d) of the 

Zimbabwe Constitution. It further outlined those violated rights. These include the right to life, 

the right to human dignity, the right not to be treated in a cruel, inhuman and degrading 

manner, the right to equality and non- discrimination and the right to a fair trial. In the same 

vain, the debates by the abolitionist and the anti- abolitionist were examined. The Chapter 

noted that the anti-abolitionists favour the abolition of the death penalty, both in practice and 

in law. On the other hand, the abolitionists argue that the death penalty is a violation of 

international and regional human rights law and call on states that have not yet abolished the 

death penalty to end its practice. The anti-abolitionists contend that the death penalty is not a 

violation of the human rights, but it is an appropriate punishment for murderers. They argue 

that justice can only be restored where the death penalty has been applied. Investigating 

whether the death penalty debates offered by both the anti-abolitionist and the abolitionist 

can be reconciled with international human rights law, the study found out that only those by 

the anti-abolitionist cannot be reconciled with international laws. In conclusion to this, it may 

be stated that any debate that is against international human rights law cannot be allowed. 
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It is against this background that the study progressed to its main purpose in Chapter three. 

That is, to determine the human rights implications of the application of the death penalty in 

Zimbabwe. The study examined the human rights implications of the application of the death 

penalty in Zimbabwe. The right to life, human dignity, equality, freedom from torture and fair 

trial were examined. The death row, coupled with bad living conditions in Zimbabwe’s 

prisons, constitutes a violation of the right not to be treated in an inhuman and degrading 

manner. The unreasonable delay in imposing the death penalty and the inadequate time to 

prepare for trials violates the right to a fair trial and equality. The study found out that the 

implication of the application of section 48 (2) (d) of the Zimbabwe Constitution is that it 

amounts to a violation of human rights that are being protected under both the international 

and regional instruments. It was noted that the application of the death penalty in Zimbabwe 

is a violation of the Constitution of Zimbabwe, which protects the fundamental rights of 

individuals. It was also established that the implication of the death penalty is that, it is an 

infringement of the state of Zimbabwe on its failure to uphold its obligation in which it sets 

itself by signing certain international instruments. In conclusion, the application of the death 

penalty is a violation of national, regional and international human rights. Thus, by 

establishing the above, the research question on what the human rights implications of the 

application of the death penalty, was answered. 

 

Chapter Three scrutinised the status of the human rights treaties in Zimbabwe. The study 

established that Zimbabwe is a party to the ICCPR and the African Charter. The country 

follows a dualistic approach on the domestication of the international treaties. With the 

dualistic approach, there is no direct application of international laws into the domestic laws 

of Zimbabwe upon ratification of a treaty. Section 327 (2) of the Zimbabwean Constitution 

states that international laws must be first legislated by the Parliament into local laws for 

them to be recognised in Zimbabwe. This means that Zimbabwe cannot be bound by any 

international laws unless they are first legislated into the local laws by its Parliament. 

Furthermore, it was established that Zimbabwe is part of the international customary law, 

which include the UDHR. This means that the country is bound by the obligations imposed 

by the UDHR. The same Chapter dissected Zimbabwe’s both regional and international 

obligations in as far as the death penalty is concerned. The study established that Zimbabwe 

has an obligation to protect, promote and fulfil the human rights under the international 

human rights law. Also, this obligation has been set in terms of the instruments in which it 

signed to. 

 

The study answered the research question on whether section 48 (2) (d) of the Zimbabwe 

Constitution is compatible with the country’s obligations under the international law. The 

study established that the death penalty section in Zimbabwe’s Constitution is incompatible 
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with the state’s obligations under the international law. As stated above, Zimbabwe has an 

international obligation to protect human rights.  

 

The same chapter answered the research question on the human rights implication of the 

application of the death penalty in Zimbabwe. It established that the death penalty is a 

serious violation of the rights which include the right to life, equality, freedom from torture, 

human dignity and the right to a fair trial. 

 

Chapter four of the study focused on the United Nations Human Rights System (UNHRS), 

African human Rights Systems (AHRS) and domestic opportunities to address the 

application of the death penalty in Zimbabwe. The study noted that there are mechanisms 

that persons sentenced to death can explore to invalidate or prevent the implementation of 

the death penalty. Under the UNHRS, the mechanisms fall under these bodies: United 

Nations Office of the High Commissioner for Human Rights (UNOHCHR), United Nations 

Human Rights Council (UNHRC), Special Procedures of the Human Rights Council, the 

Human Rights Treaty Bodies and the complaint procedure .  In addressing the death penalty 

issue un the UNHRS affected persons in Zimbabwe may rely on the OHCHR the main office 

or body of the UN concerned with protecting and promoting the enjoyment of human rights of 

everyone. Moreover, there is the HRC which is highest intergovernmental body within the 

UN. This body monitors human rights situations. Again there is the Special Procedures of the 

Human Rights Council which is made up of experts and working groups operating in certain 

countries, addressing on special themes related to the abuse of human rights. Furthermore, 

there are committees which are established to ensure the implementation and observance of 

the core international treaties.  Moreover, there is the complaint procedure mechanism which 

aims at addressing attested gross violation of human rights. All these are the international 

mechanisms that can be used to address the death penalty issue by lodging complaints to 

the bodies. 

 

The chapter also provided the opportunities that can be utilised at regional level to address 

the death penalty issue in Zimbabwe. It was stated that the African Human Rights System 

adopted a protocol to the African Charter, which aims at the total abolition of the death 

penalty. This would help address the death penalty issue in Zimbabwe, if the country agrees 

to be bound by the protocols. Another potential is through the African Court, where matters 

concerning the death penalty may be referred to this Court for a final decision. It was 

established that another potential lay with the African Commission, through the practice of its 

promotional and protective mandates. In the International system the study found out that a 

grieved party may lodge a complaint to the HRC about the violation of human rights, there it 

noted that the death penalty issue in Zimbabwe may be addressed through such mechanism. 

http://www.ohchr.org/english/
http://www.ohchr.org/english/
http://www.ohchr.org/english/bodies/hrcouncil/
http://www.ohchr.org/english/bodies/hrcouncil/
http://www.escr-net.org/resources_more/resources_more_show.htm?doc_id=425392&parent_id=425208
http://www.escr-net.org/resources/resources_show.htm?doc_id=405650
http://www.escr-net.org/resources_more/resources_more_show.htm?doc_id=425392&parent_id=425208
http://www.escr-net.org/resources_more/resources_more_show.htm?doc_id=425392&parent_id=425208
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In the domestic sphere the convicted may rely on appeals, post-conviction proceedings 

among other mechanisms. This Chapter answered the research question on, what are the 

opportunities in the African human rights system, UNHRS and domestic system which 

address the application of the death penalty in Zimbabwe. The following section provides the 

specific recommendations to Zimbabwe. 

 

5.2 Specific Recommendations 

Based on the above findings, it is recommended that Zimbabwe immediately amend its 

domestic legislation, which provides for the death penalty. These legislations include the 

Zimbabwe Criminal Law (Codification and Reform Act), Criminal Procedure and the Evidence 

Act and Genocide Act. These laws must be amended by removing clauses that favour the 

death penalty.  

 

The death penalty, therefore, must be abolished both in law and in practice in the national 

legislation for all crimes. This must be done, for Zimbabwe is a member state of the ICCPR 

and the African Charter. This will ensure the protection and promotion of human rights, both 

on paper and in practice. The Constitution of Zimbabwe must be amended in section 48 (2) 

(d), where the death penalty is substituted with life imprisonment. To that end, all prisoners 

who were sentenced to death must have their sentences commuted to life imprisonment. 

Additionally, the Constitution must be amended to empower the Courts to refer to 

international law. This amendment should be implemented, especially on international 

human rights treaties to which Zimbabwe is a party. 

 

The study also recommends that Zimbabwe promotes gender balance in its criminal and 

justice system. This must be done through the exclusion of all categories of people from 

capital punishment. Thus, the study recommends that the death penalty must be abolished 

for both male and female offenders in Zimbabwe. 

 

The study further recommends that the Justice Ministry creates a watchdog committee that 

will make certain that human rights are not violated, for example, the treatment of prisoners 

on death row. The creation of a watchdog committee will ensure that prisoners on death row 

are treated with dignity.  In this regard, the study recommends that the human rights activists 

and non- governmental organisations be allowed to tour Zimbabwe’s prisons where there are 

death row prisoners to ascertain whether the prisoners are treated with dignity or not. Also, 

the government should provide quality legal representation, well trained on human rights 

laws at both international and regional levels. 
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The study also recommends that Zimbabwe emulates countries that have abolished the 

death penalty both in law and in practice. These countries include the Republic of South 

Africa, where the Constitutional Court abolished the death penalty in the Makwanyane case. 

 

Another country that Zimbabwe must emulate is Namibia. Article 6 of the Namibian 

Constitution (Act No. 8 of 2014) states that, ‘the right to life shall be respected and protected’. It 

clearly asserts that ‘no Court or Tribunal shall have the power to impose a death sentence to 

any person’. This clearly shows that the country of Namibia shall not have any executions. 

 

Above all, the government of Zimbabwe is urged to ratify without any reservation, the 

ICCPR-OPT -2, aiming at the abolition of the death penalty. This is a necessary step towards 

the abolition of the death penalty here. As discussed above, the government of Zimbabwe is 

obliged to sign the above instruments in line with the global trend on the abolition of the 

death penalty. Finally, the study recommends that Zimbabwe ratifies the ACHPR-OP, which 

aims at the total abolition of the death penalty in Africa. By signing these instruments, the 

government of Zimbabwe would have achieved its goal of protecting both the international 

and regional human rights of the murderers facing the death penalty. 
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